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The origin and progress of tlie English constitution, 
down to the extinction of the house of Plantagenet, 
formed a considerable portion of a work published by 
me some years since, on the history, and especially the 
laws and institutions, of Europe during the period of the 
middle ages. It had been my first intention to have 
prosecuted that undertaking in a general continuation , 
and when experience taught me to abandon a scheme 
projected early in life with very inadequate views of its 
magnitude, I still determined to carry forward the con- 
stitutional history of my own country, as both the most 
important to ourselves, and, in many respects, the most 
congenial to my own studies and habits of mind. 

The title which I have adopted appears to exclude all 
matter not referrible to the state of government, or what 
is loosely denominated the constitution. I have, there- 
fore, generally abstained from mentioning, except cur- 
sorily, either military or political transactions, which 
do not seem to bear on this piimaiy subject. It must, 
however, be evident that the constitutional and general 
history of England, at some j)Briods, nearly coincide ; 
and I presume that a few occasional deviations of this 
nature will not be deemed unpardonable, especially 
where they tend, at least indirectly, to illustrate the 
main topic of inquiry. Nor will the reader, perhaps, be 
of opinion that I have forgotten my theme in those pai-ts 
of the following work which relate to the establishment 
of the English church, and to the proceedings of the 
state with respect to those who have dissented from it ; 
facts ceiiainly belongiag to the history of our constitu- 
tion# in the large sense of the word, and most important 
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in tlieir application to modem times, ft)r wliieli all 
knowledge of the past is principally valnaWe. Btill less 
apology can be required for a slight verbal inconsistency 
with the title of these volumes in the addition of two 
supplemental chapters on Scotland and Ireland. This 
indeed I mention less to obviate a criticism which pos- 
sibly might not be suggested, than to express my regret 
that, on account of their brevity, if for no other reasons, 
they are both so disproportionate to the interest and 
importance of their subjects. 

During the years that, amidst avocations of different 
kinds, have been occupied in the composition of this 
work, several others have been given to the world, and 
have attracted considerable attention, i elating particu- 
larly to the periods of the Reformation and of the civil 
wars. It seems necessary to mention that I had read 
none of these till after I had written snch of the following 
pages as treat of the same subjects. The thi’ee first 
chapters indeed were finished in 1820 , before the appear 
anoe of those publications which have led to so much 
controversy as to the ecclesiastical history of the six- 
teenth century ; and I was equally unacquainted with 
Mr. Brodie’s ‘ History of the British Empire from the 
Accession of Charles I. to the Restoration,' while en- 
gaged myself on that period. I have, however, on a 
revision of the present work, availed myself of the 
valuable labours of recent authors, especially Dr. Lingard 
and Mr. Brodie; and in several of my notes I have 
sometimes supported myself by their authority, some- 
times taken the liberty to express my dissent; but I 
have seldom thought it necessary to make more than a 
few verbal modifications in my text. 

It would, perhaps, not become me to offer any obser- 
vations on these contemporaries ; but I cannot refrain 
from bearing testimony to the work of a distinguished 
foreigner, M. Guizot, ‘Histoire de la Revolution d'Angle- 
terre, depuis BAvenement de Charles I. jusqu’a la Chute 
, 1 volume of which was published 

in 1826 . The extensive knowledge of M. Guizot, and 
his remarkable impartiality, have already been dis- 
played m his collection of memoirs illustrating that 
part of Engh^ history ; and I am much disposed to 
neiieve mat, if the rest of his present undertaking shall 
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De completed in as satisfactory a maimer as the first 
volume, lie will be entitled to the preference above any 
one, perhaps, of oiu* native writers, as a guide through 
the great period of the seventeenth century. 

In terminating the Constitutional History of England 
at the accession of George HI. I have been influenced 
by 'unwillingness to excite the prejudices of modem 
politics, especially those connected with personal cha- 
racter, which extend back through at least a large portion 
of that reign. It is indeed vain to expect that any com- 
prehensive account of the two preceding centuries can 
be given without risking the disapprobation of those 
parties, religious or political, which originated during 
that period ; but as I shall hardly incur the imputation 
of being the blind zealot of any of these, I have little 
to fear, in this respect, from the dispassionate public, 
whose favour, both in this country and on the con- 
tinent, has been bestowed on my former work, with a 
liberality less due to any literaiy merit it may possess 
than to a regard for truth, which will, I trust, be found 
equally characteristic of the present. 


June, 1827. 
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The gOYemment of England, in all times recorded by 
’ history, has been one of those mixed or limited 
monarchies which the Celtic and Gothic tribes government 
appear universally to have established in pre- England 
feience to the coarse despotism of eastern nations, to 
the more artificial tyranny of Eome and Constantinople, 
or to the various models of republican polity which 
were tried upon the coasts of the Mediterranean Sea. 
It bore the same general features, it belonged, as 
VOL. I. B 
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it were, to tlie saute family, as the ti 

almost every Ettropean state, tlioiigli less reMaiihling^ 
perhaps, that of Franco than any itther. Fail, in the 
course of many centnries, the hoiimlaries %vlii(‘|i deter- 
mined the sovereign s prerogative and the ]h*< i|deV liheii j 
or power having seldom been veiy aeenrattdy driiinxl 
by law, or at least by stnh law as was dtHainnl liinda- 
mental and xmchaiigeable, the f >rms and prinriples 
political regimen in those dilfereiit nations bi*ouiiio more 
diveigent from each other, according to tludr pemdiar 
dispositions, the revolutions they uiidtwent, or the 
infiiience of personal character. England, more for- 
tunate than the. rest, had acquired in the tifieenlh century 
a just reputation for the goodness of her laws and the 
security of her citizens from oppression. 

This liberty had been the slow fiuit of agys, still 
waiting a happier season for its peif^ct ripent'ss, but 
already giving proof of the vigour and industry which 
had been employed in its ciiltuie. I have endea vmned, 
in a work of which this may in a certain dt'gree be 
leckoned a continuation, to trace the leading ev<‘nts and 
causes of its progress. It will be sufficient in this place 
briefly to point out the principal circumstances in the 
polity of England at the accession of Ileniy VII. 

The essential checks upon the royal authority weie 
Lm.tot.ons “ number.— 1. The king coiiW levy no 
of royal soit of ncw tax tipon his people, except by the 
authonty parliament, consisting as woll of 

jbishfips and mitred abbots or lords spiritual, and of 
Ihereditary peera or temporal lords, who sat and voted 
promiscuously in the same chamber, as of representatives 
from the freeholders of each county, and from the hur- 
jgesses of many towns and less considorahle places, 
iforming the lower or commons’ house. 2. The previous 
j assent and authority of the same assembly wore necessary 
jfor eveiy new law, whether of a general or temporary 
, nature. 3. No man could he committed to prison hut 
jhy a legal warrant specifying his offence ; and by an 
lusage nearly tantamount to constitutional right, he must 
jbe speedily brought to trial by means of regular sessions 
|of gaol-delivery. 4 The fact of guilt or innocence on a 
,!onmmal charge was determined in a public court, and 
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in the cotinty where the offence was alleged to have 
OGonrred, by a jury of twelve men, from whose unanimous 
verdict no appeal could be made. Civil rights, so far 
as they depended on questions of fact, were subject to 
the same decision. 5. The officers and servants of the 
crown, violating the personal liberty or other right 
of the subject, might be sued in an action for damages 
to be assessed by a jury, or, in some cases, were liable 
to ciiininal process, nor could they plead any warrant 
or command in their justification, not even the direct 
order of the king. 

These securities, though it would be easy to prove 
that they were all recognised in law, diffeied Terence 
much in the degree of then effective operation, m the 
It may be said ot the first, that it was now opeiatlon 
completely established. After a long conten- of these, 
tion, the kings of England had desisted for near a 
hundred years from every attempt to impose taxes 
without consent of parliament; and their recent device 
of demanding benevolences, or half-compulsory gifts, 
though very oppressive, and on that account justl> 
abolished by an act of the late usui per Pdchard, was in 
effect a recognition of the general piinciple, which it 
sought to elude rather than transgress. 

The necessary concunence of the two houses of 
parliament in legislation, though it could not be more 
unequivocally established than the former, had in earlier 
times been moie tree fiom all attempt at encroachment. 
W e know not of any laws that were ever enacted by our 
kings without the assent and advice of their great council ; 
though it is justly doubted ^whe^er the representatives 
of the ordinary freeholders, or of the boroughs, had seats 
and suffrages in that assembly during seven or eight 
reigns after the conquest. They weie then, however, 
ingrafted upon it with plenary legislative authority ; 
and if the sanction of a statute were required for this 
fundamental axiom, we might refer to one in the 15th 
of Edward II. (1322), which declares that “ the matters j 
to be established for the estate of the king and of his \ 
heirs, and for the estate of the realm and of the people, ' 
should be treated, accoraed, and established in parlia 
ment, by the king, and by the assent of the pi elates j 

B 2 
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earls, and barons, and tbc cominoiialtr^ of the riMlm, 
according as bad been before accii.sioniiHL'' 

It may not be impertinent io remark in this plane, 
that tbe opinion of sncb as bare fancied the rovu! pieio 
gative under the honses of Pluiilagenia and I^iidor to 
have had no eftectnal or nnqiiestionefl liiiiitaiiims ih 
decidedly lefated by the notorions fact iliat ahera- 
tion in the general laws of tlio realm was (‘vcr or 

, attempted to be made, without the consent of pa 
It is not surprising that the council, m gieal cxigiaicy 
of money, should somehmes employ fuice to extort it 
from the merchants, or that servile lawyers should be 
found to vindicate these encroachments of power. Im- 
positions, like other arbitrary measures, weio pailicular 
and temporary, prompted by rapacity, and endured 
through compulsion But if the kings of Ihiglund Imd 
been supposed to enjoy an absolute authority, we should 
find some proofs of it in their exercise of the supiemo 
function of soAmreignty, tbe enactment of new laws. 

' Yet there is not a single instance, from tbe iiist dawn of 
our constitutional history, where a proclamation, or 
order of council, has dictated any cliange, however 
trifling, in the code of piivate rights, or in the ])eiialties 
of criminal oifences. Was it ever pretended that the 
king could empower his subjects to devise their freeholds, 
or to levy fines of their entailed lands ? . Has even the 
slightest regulation, as to judicial procedure, or any 
permanent prohibition, even in fiscal law, been ever 
enforced without statute ^ There was, indeed, a period, 
later than that of Henry YIL, when a control over the 
subject’s free right of doing all things not unlawful wns 
usurped by means of proclamations. These, lio%%^ever, 
were always temporary, and did not affect to alter the 
established law. But though it would be difficult to 
assert that none of this kind had ever been issued in 
lude and irregular times, I have not obseiwcd any 
under the kings of the Plantagenet name which evi- 

This statute is not even alluded to (1819), p. 282 Nothing can l 4 * more 
in Ruffhead's edition, and has been very evident than that it not only ebteblishw 
httle noticed by writers on our law or by a legislative declaration the present 
iustory It is printed in the late edition, constitution of parliament, but recognises 
published by authority, and is brought it as already standing upon a custom of 
/orward m the Fust Report of the Lords’ some length of time. 

CummUtee on the Dignity of a r’eer 
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dently transgress tlie boundaries of tlieir legal preroga- 
fcive. 

The geneial privileges of the nation were far more 
secnie than those of piivate men. Great violence was 
often used by the vaiioiis officeis of the crown, for wMcb 
no adequate redress could be procured, the courts of 
justice were not strong enough, whatever might be their 
temper, to chastise snch aggressions ; jniies, thiongh in- 
timidation or ignorance, letiirned snch vei diets as were 
desiied by the crown ; and, in general, there was perhaps 
little effective restraint upon the goveinmeiit, except in 
the two articles of levying money and enacting laws. 

The peers alone, a small body, varying fioni about 
fifty to eighty peisons, enjoyed the i^iivileges 
of aristocracy ; vrhich, except that of sitting in society 
parliament, were not very considerable, far 
less oppressive. All below them, even theii children, 
were commoners, and in the eye of the law equal to 
each other. In the gindation of ranks, which, if not 
legally recognised, must still subsist through the neces- 
sary ineqnalitics of hiiih and wealth, we find the gentiy 
or principal landholdeis, many of them distinguished 
by knighthood, and all by beaiing coat aimoni, but 
without any exclusive privilege ; the yeomanry, or 
small freeholders and faimeis, a veiy numerous and 
respectable body, some occnpymg their own estates, 
some those of landlords , the burgesses and inferioi 
inhabitants of trading towns , and, lastly, the peasantry 
and labourers. Of these, in eailier times, a considerable 
part, though not perhaps so very large a proportion as 
is usually taken for granted, had been in the ignominious 
state of villenage, incapable of possessing property but 
at the will of their lords. They had, however, gradually 
been raised above this servitude , many had acquired a 
stable possession of lands under the name of copyholders , 
and the condition of meie villenage was become rare. 

The three courts at Westminster — the King’s Bench, 
Common Pleas, and Exchequer— consisting each of four 
or five judges, administered justice to the whole king- 
dom ; the fii st having an appellant jurisdiction over the 
second, and the thud being in a great measure confined 
to causes affecting the ci own’s pioperty. But as all 
fcuits relating to land, as well as most others, and all 
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criminal indiciments, coidd only be defeimineci, so far 
as they depended upon oral evicleiux% by a jury of ibe 
5 county, it was necessary that justices of assize and gaol- 
■ delivery, being in general the judges of the eomts at 
Westminster, slioiild travel into each county, c‘oiimaai1y 
twice a year, in order to try issues of fact, so called in 
distinction from issues of law, wlieie the suitors, ad- 
mitting all essential facts, disputed the rule applicable^ to 
them.^ By this device, which is as ancient as the reign 


b The pleadings, as they are called, or 
written allegations of both paities, which 
form tho basis of a judicial inquuy, com- 
mence with the detlaiation, wherein the 
plaintiff states, either specially or m 
some established form, accoiduig to the 
nature of the case, that he has a debt to 
demand from, or an injuiy to be re- 
dressed by, the defendant. The latter, 
in return puts in his p?ea, which, if it 
amount to a denial of the facts alleged 
in the declaration, must conclude to the 
country, that is, must refer the whole 
matter to a jury. But if it contain an 
admission of the fact, along wHh a legal 
justification of it, it is said to co7icludc to 
the cowt> the effect of which is to make 
it necessai*y for the plaintiff to reply ; in 
which replicatim he may deny the facts 
pleaded m justification, and conclude to 
the country , or allege some new matter 
m es-planation, to show that they do not 
meet all the circumstances, concluding 
to tlie court Eithei party also may de- 
mur, that IS, deny that, although true 
and complete as a statement of facts, the 
declaration or plea is sufficient according 
to law to found or repel the plaintiff’s 
suit In tile last case it becomes an issue 
in law, and is determined by the judges, 
without the intervention of a jury; it 
being a prmciple that, by demurring, the 
party acknowledges the truth of all mat- 
ters alleged on the pleadings But m 
whatever stage of the pioceedings either 
of the litigants concludes to the country, 
(w hich he is obliged to do whe'vever the 
question, can be reduced to a disputed 
fact,) a jury must be impanelled to de- 
cide it by their verdict. These pleadings, 
together with what is called the postea, 
that is, an mdoisement by the clerk of 
the court wherem the trial has been, re- 
citing that afterwards the cause was so 
tneJ, and such a verdict returned, with 


the siilHiquent entry of tiie Judgmiiit 
itM'lf, fuun the receui 
Tins IS inhmieil to 

the phrase in the te't, whidi teinimun 
readers midit led UeiUy taKliS^taml 
The th<*or3’ <*f special pleaduig, us st m 
g(‘nerally calh>il, could md be lurtlier 
elucidated withuut leimthermig this mde 
bt'y«(nd all bHUiids But it all n sts upon 
tlH‘ ancient n’a\mi “ Be facto resfHin- 
dent Juratui es, de Jure Judices.” Perhaps 
It may be will to add one obeervaiion 
—that m in my forms of action, and those 
of most IrtHiuent occurrence m mcKiem 
times, it IS nut required to state the legal 
justification on the pleadings, but to give 
it in evidence on the general issue, that 
is, upon a bare plea of denial In tins 
case the w hole matter is actuidlj^ in the 
power of the jury But they aie gene- 
rally bound m conscience to deter, as to 
the operation of any rule of law', to what 
is laid down on that head by the Judge ; 
and when they disregard his directions, 
it is usual to annul the verdict, and grant 
a new trial. There seem to be some dis- 
advantages m the annihilation, as it may 
be called, of wiitten pleadings, by their 
reduction to an unmeaning form, which 
has prevailed m three such important and 
extensive forms of action as ejatmnt, 
general assumpsit, and timer ; both as it 
throws too much power into the hands of 
the jmy, and as it almost nullifies the 
appellant Junsdiction, winch can only be 
exercised where some error is apparent 
on the face of the record But great prac- 
tical convenience, and almost necessity, 
has generally been alleged as far more 
than a compensation for these evils.— 
[ 1827 ] [This note is left, but the last 
paragraph is no longer so near the truth 
as it w'as, in consequence of the altera- 
tions subsequently made by the Jadg« in 
the rules of ideading.] 
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of Ilenry II,, the fundamental privilege of trial "by jury, 
and the convenience of private suitors, as well as ac- 
cused persons, were made consistent with an imifoiin 
jiiiisprudcnce ; and though the lefeience of every legal 
(Question, however insignificant to the courts above 
must have been inconvenient and expensive in a still 
greater degree than at present, it had, doubtless, a 
powerful tendency to knit together the different parts 
of England, to check the infiuence of feudality and 
clanship, to make the inhabitants of distant counties 
better acc[uamted with the capital city and more ac- 
customed to the couise of government, and to impair 
the spirit of provincial patriotism and animosity. The 
minor tribunals of each county, hundred, and manor, 
respectable for their antiquity and for their effect in 
preserving a sense of freedom and justice, had m a great 
measure, though not probably so much as in modern 
times, gone into disuse. In a few counties there still 
remained a palatine jurisdiction, exclusive of the king’s 
courts ; hut in these the common rules of law and the 
mode of trial by jury were pieserved. Justices of the 
peace, appointed out of the gentlemen of each county, 
inquired into criminal charges, committed offenders to 
prison, and tried them at their 'quarterly sessions, 
according to the same forms as the judges of gaol- 
delivery. The chartered towns had their separate juris- 
diction under the municipal magistracy. 

The laws against theft werQ severe, and capital 
punishments unsparingly infiicted. Yet they had little 
effect in repressing acts of violence, to which a rude 
and licentious state of manners, and very imperfect 
dispositions for preserving the public peace, naturally 
gave rise. These were frequently perpetrated or insti- 
gated by men of superior wealth and power, above the 
control of the mere officers of justice. Meanwhile the 
kingdom was increasing in opulence ; the English mer- 
chants possessed a large share of the trade of the north ; 
and a woollen manufacture, established in different 
parts of the kingdom, had not only enabled the legis- 
lature to restrain the import of cloths, but had begun to 
supply foreign nations. The population may probably 
be reckoned, without any material error, at about three 
millions, but by no means distributed in the same 
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proportions as at present; ilic norilicrn counties, Ctepe- 
daily LancasMio and Cumberland, being tctj ill 
peopled, and tbe inliabiiantB of London and West- 
minster not exceeding sixty or seventy tboiisand.“ 

Sneb was tbe political condition of England wlien 
Henry Tndor, tbe only living representative of tbe 
bonse of Lancaster, tbongb incapable, by icason of tbe 
illegitimacy of tbe ancestor who connected bim witli it, 
of asserting a just right of inheritance, became master 
of the throne by tbe defeat and death of bis competitor 
at Boswortb, and by tbe general submission of 
Henry vu. kingdom. He assumed the royal title im- 
mediately after bis victoiy, and summoned a parlia- 
ment to recognise or sanction bis possession. Tlie 
circumstances were by no means such as to offer an 
auspicious presage for tbe futuie. A subdued paidy bad 
risen from tbe ground, incensed by proscription and 
elated by success ; tbe late battle bad in effect been a 
contest between one usurper and another ; and England 
bad little better prospect than a lenewal of that des- 
perate and interminable contention which pretences of 
hereditary light have so often entailed upon nations. 

A parliament called by a conqueror might be pre- 
sumed to be itself conquered. Yet this assembly did 
not display so servile a temper, or so 'much of tbe 
Lancastiian spiiit, as might be expected. li was “ or 
darned and enacted by tbe assent of tbe lords, and at 
tbe request of tbe commons, that tbe inheritance of tbe 
crowns of England and France, and all dominions 
appertaining to them, should remain in Henry TII. 
and tbe heirs of bis body for ever, and in none other.” 
Words studiously ambiguous, which, while they avoid 
tbe assertion of an hereditary right that tbe public 
voice repelled, were meant to create a parliamentary 

® The population tor 1485 is estimated rate the population somewhat higher.--^ 
by comparing a sort of census in 1318, 1841.] 

when the inhabitants of the realm seem d Rot Pari ri 270 But the pope’s 
to have amounted to about 2,300,000, bull of dispensation for tlie king’s mar- 
with one still more loose under Eliza- riage speaks of the realm of England at 
beth, m 1588, which would give about “jure hjereditano ad te legitimum in illo 
4A00,O00. Making some allowance praidecessorum tuonim successoi em per- 
ior the moie rapid increase m the tinens.” Rjuner, Aii. 294. And all 
matter period, three millions at the ac- Henry’s own instrument claim an hen** 
session ol Henry VII is probably not ditary right, of vhich many proofs ap 
too low an estimate.— fj now incline to pear m Rymer, 
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title, before wliicb tbe pretensions of lineal descent 
were to give way. Tbey seem to make Henry tbe 
stock of a new dynasty. But, lest tbe spectre of inde- 
feasible light sbonld stand once more in arms on tbe 
tomb of tbe bouse of York, tbe two bouses of parlia- 
ment showed an earnest desire for tbe king’s marriage 
with the daughter of Edward IV., who, if she should 
bear only tbe name of royalty, might transmit an undis- 
puted inheritance of its prerogatives to her posterity. 

This marriage, and the king’s great vigilance in 
guarding his cio^vn, caused bis reign to pass statute for 
with considerable reputation, though not with- 
out distui banco. He bad to learn, by the ex- ject imder'a 
traordinary though transient success of two im- 
posters, that his subjects were still strongly infected 
with the prepidice which bad once overthrown tbe 
family be claimed to represent. Nor could those who 
served him he exempt from apprehensions of a change 
of dynasty, which might convert them into attainted 
rebels. The state of the nobles and gentry had been 
intolerable during the alternate prosoiiptions of Henry 
VI. and Edward IV. Such apprehensions led to a very 
important statute in the eleventh year of this king’s 
reign, intended, as far as law could furnish a prospective 
security against the violence and vengeance of factions, 
to place the civil duty of allegiance on a just and rea- 
sonable foundation, and indirectly to cut away the dis- 
tinction between governments de jure and de facto. It 
enacts, after reciting that subjects by reason of their 
allegiance are hound to serve their prince for the time 
being against every rebellion and power raised against 
Mm, that no person attending upon the king andf 
sovereign lord of this land for the time being, and doingf) 
him true and faithful service, shall he convicted of high)' 
treason, by act of parliament or other process of law,^ 
nor suffer any forfeiture or punishment; but that every 
act made contrary to this statute should he void and of 'i 
no effect.” ® The endeavour to bind future parliaments 
was of course nugatory ; but the statute remains an un- 
questionable authority for the constitutional maxim that 
possession of the throne gives a sufEcient title to the 
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fettbject\s alb-ginnco^ aiul jtistilies lii.s lesihiaarc of those 
who may pretend to a better right* It wah imioh re- 
Borted to in aigument at the time of llie levulution and 
in the Biibseqneiit jjcriutl/ 

It has been iisnal to speak of this reign as if li foiiiied 
a great epoch in onr constitution; the king having by 
liis politic lueasurcB broken the power of the barons who 
had hitherto withstood the prerijgative, while the com- 
mons had not yet risen from the liuinbl© station which 
they were sitpi^osed to have occttpied. I doubt, how- 
ever, whether the change was quite so precisely refer- 
able to the time of Henry Vll., and whether Ms policy 
has not been somewhat over-rated. In certain respects 
his reign is undoubtedly an era in our history. It began 
in revolution and a change in the line of clescent. It 
neaily coincides, which is more material, with the com- 
mencement of what is termed modem history, as distin- 
guished from the middle ages, and with the memorable 
events that have led us to make that leading distinction, 
especially the consolidation of the gi'eat European 
monarchies, among which England took a conspicuous 
station. But, relatively to the main subject of our in- 
quiry, it is not evident that Henry Yll. canied 
authority of the crown much beyond the point at which 
Edward lY. had left it. The strength of the nobility 
had been grievously impaired by the bloodshed of the 
civil wars, and the attainders that followed them. 
tFrom this cause, or from the general intimidation, we 
ifind, as I have observed in another work, that no laws 
ifavourahle to public liberty, or remedial with respect to 
the aggressions of power, were enacted, or (so far as 
appears) even proposed in parliament, during the reign 
of Edward lY. ; the first, since that of John, to which such 
a remark can he applied. The commons, who had not 
lalways been so humble and abject as smatterers in his- 
tory are apt to fancy, were by this time much degene- 
rated from the spirit they had displayed under Edward 

f Blackstone (vol. iv. c. 6) has some Blackstone calls in question, is ngiits 
rather perplexed reasoning on this sta- and that he is himself wrong m pretend- 
mte, leaning a little towards the de ^ure mg that “ the statnte of Henry VII does 
doctrine, and at best confounding Tnoral hy no means command any opposition to 
with legal obligations In the latter sense, a king de gure, but excuses the obedience 
whoever attends to the preamble of the paid to a kihg dejacta,** 
set will see that Hawkins, whose opimon 
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III. and Bicliard II. Thns tlie foundjer of the line of 
Tiidta* came, not certainly to an aLsolnte, but a vigorous 
prcK^gative, wiiick liis eantions, dissembling temper and 
close attention to business were well calculated to ex 
tend. 

The laws of Ileniy YII. bave been bigbly praised by 
Lord Bacon as deep and not vulgar, not statute of 
made upon tbe spur of a paidicular occasion for Fmes. 
tlie present, but out of providence for thefutuie, to make 
tbe estate of bis people still more and more happy, after 
tbe manner of the legislators in ancient and beroical 
times.” But when we consider bow very few kings or 
statesmen bave displayed this prospective wisdom and 
benevolence in legislation, we may hesitate a little to* 
bestow so rare a praise upon Henry. Like tbe laws of 
all other times, bis statutes seem to bave bad no further 
aim than to remove some immediate mischief, or to pro- 
mote some particular end. One, however, has been 
much celebrated as an instance of bis sagacious policy 
and as tbe principal cause of exalting tbe royal authority 
upon tbe ruins of tbe aristocracy, 1 mean the ^statute of 
Fine s (as one passed in tbe fourth year of bis reign is 
commonly called), which is supposed to bave given tbe 
power of alienating entailed lands. But both tbe inten- 
tion and effect of this seem not to bave been justly ap- 
prehended. 

In tbe first place, it is remarkable that tbe statute of J 
Henry VII. is merely a transcript, with very ^ 

little variation, from one of Eicbard III., which of its effect 
is actually printed in most editions. It was 
re-enacted, as we must presume, in order to obviate any ‘ 
doubt, however ill grounded, which might bang upon the- 
validity of Eicbard’s laws. Thus vanish at once into air 
tbe deep policy of Henry YII. and bis insidious 
schemes of leading on a prodigal aristocracy to its ruin, i 
It is surely strange that those who bave extolled tbisj 
sagacious monarch for breaking tbe fetters of landed 
property (though many of them were lawyers) should- 
never bave observed that whatever ciedit might be due 
foi^ tbe innovation should redound to tbe honour of the' 
unfortunate usurper. But Eicbard, in truth, bad no 
leisure for such long-sighted projects of strengthening a 
throne for his posterity which he could not preserve foT| 
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liimself, Ilw law, and tliat of Iiis Knocessor, liatl a 
different offjetd in view. 

It would' be useless to some readers, and perliaps dis- 
gnsting to others, especially in the very <aitset of this 
work, to enter niaai the histiiTy of the English Itivr as to 
the power of alienation. But I cannot explain the pre- 
sent subject mtliout mentioning that by a slatiito in the 
reign of Edwaid I., commonly callial de (hum vomli- 
tionalilm, lands given to a man and the heirs of his body, 
with remainder to other persons, or reversion to the 
donor, could not he alienated by the possessor for the 
time being, either from his own issue or from those who 
were to succeed them. Such lands were also not sub- 
' ject to forfeiture for treason or felony ; and more, 
peiliaps, upon this account than from any mote enlarged 
principle, these entails were not viewed with favour by 
the courts of justice. Several attempts were successfully 
made to relax their strictness ; and finally, in the reign 
of Edward lY., it was held by the judges in the famous 
‘ease of Taltarum, that a tenant in tail might, by what is 
'galled saffering a common recovery, that is, by means 
3^o£ a fictitious process of law, divest all those who were'* 

come after him of their succession, and become 
owner of the fee simple. Such a decision was certainly 
far beyond the sphere of judicial authority. The legis- 
lature, it was probably suspected, would not have con- 
sented to infringe a statute which they reckoned the 
safeguard of their families. The law, however, was laid 
down by the judges ; and in those days the appellant 
jurisdiction of the house of lords, by means of which the 
aristocracy might have indignantly reversed the insidi- 
ous decision, had gone wholly into disuse. It became 
by degrees a fundamental piinciple, that an estate in 
tail can he barred by a common recovery; nor is it 
possible by any legal subtlety to deprive the tenant of 
this control over his estate. Schemes were, indeed, 
gradually devised, which to a limited extent have re- 
strained the power of alienation; but these do not 
belong to our subject. 

The real intention of these statutes of Eichard and 
Henry was not to give the tenant in tail a greater power 
over his estate (for it is by no means clear that the 
words enable Mm to bar Ms issue hj levying a fine ; 
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and wlicii a deeissiun to that eitVct took place long after- 
waids 11. 8), it was witii sneli diiieronce of (opinion 
that it was thongkt neces.s.^ny to eoniiim iiie inlerpreta- 
tioii by a new act of paibainent ;) but ratber, by estab- 
Jibliing a sliort term ot piescii])tion, to pin. a check 
on the suits fur recoY<}Ty of lands, wbicli, after times 
of so nmcii violence and distiubaiice, were natiiially 
springing np in the courts. It is the usual policy of 
governmeiiis to favoui possession, and on this ])iiiicip]e 
the statute enacts that a fine levied with 
in a public court of justice sball after five years, except 
in paHicular circumstances, be a bar to all claims upon 
lands. This was its main scope , the liberty of aliena- 
tion was neither necessary, nor probably intended to be 
given.^* 

The two first of the Tudors rarely expeiieneed oj^po- 
sition but when they endeavouied to levy Exactions of 
money. Taxation, in the eyes of their sub- Henry vii. 
jects,' was so far from being no tyranny, that it seemed 
the only species^ worth a comjilaint. Henry VII. ob- 
tained from his first parliament a grant of tonnage and 
♦^poundage during life, according to several precedents 
of former leigns. But when general subsidies were 
granted, the same people, who would have seen an inno- 
cent man led to prison or the scaffold with little atten 
tion, twice broke out into dangerous rebellions ; and as 
these, however aiising from such immediate discontent, 
were yet a good deal connected with the opinion of 
Henry’s usurpation and the claims of a pretender, it was 
a necessary policy to avoid too frequent imposition of 
burdens upon the poorer classes of the community.*^ 


S For these observations on the sta- 
tute of Fines I am principally indebted 
to Reeves’s History of tbe English Law 
(iv. 133), a work, especially m the lat- 
tei volumes, of gieat research and judg- 
ment; a continuation of which, in the 
same spirit and with the same qualities. 
Would be a valuable accession not only 
to the lawyer's hut philosopher’s library. 
That entails had been defeated by means 
of a oommon recovery before the statute, 
'hjadf been remaiked by former writers, 
aad indeed obvious , but the subject 
was never put m so clear a light as by 
Mr Hoeyea. 


The pnnciple of breaking down the 
statute de dcms was so little established, 
or consistently acted upon, m this reign 
that in XI H. ? the j'udges held that 
the donor of an estate-tail might restrain 
the tenant from suffering a recovery. 
Id p 159, from the Year-book. 

h It IS said by the biographer of Sir 
Thomas More that parliament refused 
the king a subsidy in 1602, which he de- 
manded on accoufit of the mamage of 
his daughter Margaret, at the advice of 
More, then hut twenty-two years old. 
“ Forthwith Mr Tyler, one of the privy 
chamber, that was then present, resorted 
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He reconi'se accordingly to tlie ayBtem In^nero- 
lenoea, or eoulnlmtiuns apparently voluntary, iiiongh m 
fact extorted from liLs ricker siil ejecta. Tkese, having 
become an intolerable giievaiice under Edward i V„ weie 
abolittbcd in the only parliament of lii chard HI. with 
strong expressions of indignation. Bui in the seventh 
year of Henry’s reign, %vhen, after having with timid 
and parsimonious hesitation suffered the lunniage of 
Anne of Biittany with Charles VI 11., he was c(»in|H41ed 
by the national spirit to make a demonstration uf w*ir, 
lie ventured to try this unfair and uiKamstilutionul 
method of obtaining aid ; which received afterv ards too 
much of a parliamentary sanction by an act enfuicing the 
payment of arreais of money which private men had 
thus been prevailed upon to promise.' The statute, in- 
deed, of Eiohard is so expiessed as not cleaily to forbid 
the solicitation of voluntaiy gifts, which of coui’se len- 
dered it almost nugatory. 

Archbishop Morton is famous for the dilemma which 
he proposed to merchants and others whom he solicited 
‘to contribute. He told those who lived handsomely 
ithat their opulence was manifest by their late of 
'expenditure. Those, again, whose course of living was 
dess sumptuous, must have gi'own rich by their economy. 
Either class could well afford assistance to their sove- 
reign. This piece of logic, unanswerable in the month 
‘of a privy councillor, acquired the name of Morton’s 
fork. Henry doubtless reaped great piofit fiom these 
indefinite exactions, miscalled benevolences. But, in- 
satiate of accumulating treasure, he discuveied other 
methods of extortion, still more odious, and possibly 
more lucrative. Many statutes had been enacted in 
preceding reigns, sometimes rashly or from temporary 
motives, sometimes in opposition "to prevailing usages 
which they could not restrain, of which the pecuniary 
penalties, though exceedingly seveie, were so little 

to the king, declanng that a hearclless hy Eoper. 

boy, called More, bad done more harm i Stat 11 H ?,c. lO. Bacon saTfe the 
than all the rest, foi by his means all the benevolence was gi anted hv act of par- 
purpose is dashed.” This of coui&o dis- hament, which Himie shows to be a mm- 
pleased Hem y, who would not however, take The preamble of 11 H 7 recites 
he says, “mfrmge the ancient liberties it to have been «gi anted by divers ol 
of that honse, which would have been your subjects severally and* eoritains a 
odiously taken’' Wordsworth’s Eccles provision that no heir, .shall be charged 
Biography, ii. 66 Tins story is also told oa account ot his ancestor’s promise. 
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eiif Dreed as to iave lost tlieir terror. These Ms ministers 
raked out from oblivion ; and, piosecuting such as could 
atbid to endure the law’s severity, tilled his treasuiy 
with the dishonourable produce of amercements and 
forfeitures. The feudal rights became, as indeed they 
always had been, instiuinental to oppression. The 
lands of those who died without heirs fell back to the 
crown by escheat. It was the duty of certain officers in 
every county to look after its rights. The king’s title 
was to bo found by the inquest of a jury, summoned at 
the instance of the escheator, and retnined into the ex- 
chequer. It then became a matter of record, and could 
not be impeached. Hence the escheators taking hasty 
inquests, or sometimes falsely pretending them, defeated 
the right heir of his succession. Excessive fines were 
imposed on granting livery to the king’s wards on their 
majority. Informations for intrusions, criminal indict- 
ments, ontlawiies on civil process, in short, the whole 
course of justice, furnished pretences for exacting 
money; while a host of dependants on the court, 
suborned to play their paid as witnesses, or even as 
jurors, rendered it hardly possible for the most innocent 
to escape these penalties. Empson and Dudley are 
notorious as the prostitute instruments of Henry’s ava- 
rice in the later and more unpopnlar years of his reign ; 
bnt they dearly purchased a brief hour of favour by an 
ignominious death and perpetual infamy The avarice 
of Henry VII., as it rendered his government unpopular, 
which had always been penurious, must be deemed a 
I drawback from the wisdom ascribed to him; though by 
I his good fortune it answered the end of invigorating his 
power. By th ese fines and forfeitures he impoverished 
and intimidated the nobility. The earl of Oxford com- 
pounded, by the pajnnent of 15,000 pounds, for the 
penalties he had incurred by keeping retainers in 
livery ; a practice mischievous and illegal, but too cus- 
tomary to have been punished before this reign. Even 
the king’s clemency seems to have been influenced by 
the sordid motive of selling pardons ; and it has been 
shown that he made a profit of every office in his court, 
and, received money for conferring bishoprics.”" 

Hall, 502!. 628, from a manusenpt document A 

Tumer’a HMpry of England, liL vast number of persons paid fines for 
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It is asseiied hj early witers, tlunigli peiiiaps only 
on conjecture, tliat lie left a sum, thus amaKsod, of no 
less tlian 1,800,000 pounds at htis decease. This tieasure 
■was soon dissipated l>y his successor, who had recoiase 
to the assistance of ])arliament in the very iirsi year of 
his reign. The foreign policy of Henry VIIL, far xiu- 
like that of his father, was ambitious and enterprising. 
No fonnci king hud involved himself so frei|UeinlT in 
the labyrinth of continental alliances. And, if it weie 
necessaiy to abandon that nentiality which is geiKivdly 
the most advantageous and laudable course, it is certain 
that his early iindci takings against France weie more 
consonant to English interests, as well as mure hoiiouinble, 
than the opposite iioliey, which he pursued after the 
battle of Favia. The camjiaigiis of Henry in France and 
Scotland displayed the valour of our English infantry, 
seldom called into action for fifty yeais before, and con- 
tributed with other circumstances to throw a lustre over 
his reign which prevented most of his contemporaries 
from duly appieciating his character. But they naiuially 
drew the king into heavy expenses, and, together with 
his profusion and love of magnificence, rendered Ids 
government veiy burthensome. At his accession, how- 
ever, the rapacity of his fathers administiation had ex- 
cited such universal discontent, that it was found expe- 
dient to conciliate the nation. An act was passed in 
his first parliament to correct the abuses that had 
prevailed in finding the king’s title to lands by escheat.” 
The same parliament repealed the law of the late reign 
jenabling justices of assize and of the peace to determine 
all offences, except treason and felony, against any sta- 
ftute in force, without a jury, upon inforaiation in the 
king’s name.” ■ This serious innovation had evidently been 
prompted by the spirit of rapacity, which probably some 
honest juries had shown courage enough to withstand. It 
was a much less laudable concession to the vindictive tem- 
per of an injured people, seldom unvilling to see bad 
methods employed in punishing bad men, that Empson 
and Dudley, who might perhaps by stretching the pre- 
rogative have incuired the penalties of a misclemeanor, 

tbeir share m the western rehelhon of History, i. 38, 

1497, from 200Z down to 20s Hall, 486 ” 1 H. 8, c. 8. 

Ellis’b Letters lUustiative of Ensdibh ° 11 H 7 c. 3. Hep' 1 H. 8, c. 6. 
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were put to deatk on a frivolous charge of high trea* 

The demands made by Henry YIII. on pariiament weiT 
considerable, both in frequency and anionnt. 
Notwithstanding the seiwility of those times it nwmu-d w 
sometimes attempted io make a stand against 
these inroads upon the public purse. Yolsey came into 
the house of commons in 1523, and asked for 800,000/., 
to be raised by a tax of one-fifth upon lands and goods, 
in Older to prosecute the war just commenced against 
Fiance. Sir Thomas More, then speaker, is said to have 
urged the house to acquiesce.** But the sum demanded 
was so much beyond any precedent that all the inde- 
pendent members opposed a vigorous resistance. A 
committee was appointed to remonstrate with the car- 
dinal, and to set forth the impossibility of raising such a 
subsidy. It was alleged that it exceeded all the current 
coin of the kingdom. Wolsey, after giving an uncivil 
answer to the committee, came down again to the house, 
on pretence of reasoning with them, but probably with 
a hoiie of carrying his end by intimidation. They re- 
ceived him, at More’s suggestion, with all the tiain of 
attendants that usually encircled the haughtiest subject 
who had ever been known in England.'" ' But they made 
no other answer to his harangue than that it was their 
usage to debate only among themselves. These debates 
lasted fifteen or sixteen days. A considerable part of tho 
commons appears to have consisted of the king’s house- 
hold officers, whose influence, with the utmost difficulty, 
obtained a grant much inferior to the cardinars requisi- 


Tliey 'were convicted by a jury, and 
aftemards attainted by parliament, but 
not executed for more than a year after 
the king's accession. If we may believe 
Holmgsbed, the council at Henry VIII ’s 
accession made restitution to some whe 
liad been wronged fay the extortion of the 
late reig;n ;~a singular contrast to their 
subsequent proceedings' This, indeed, 
had been enjoined by Henry VII ’s will. 
Hut he had, excepted from this restitution 
‘‘What had been done by the course and 
oarder of our laws/' which, as Mr. Astle 
observes, was the common moAe of his 
oqg>jn'essifaug. 

^ Lord Herbert Inserts an acute 
VOL, I, 


speech, which he seems to asenbe to 
More, arguing more acquaintance with 
sound principles of political economy 
than was usual in the supposed speaker’s 
age, or even in that of the writer But 
it is more probable that this is of his own 
invention. He has taken a similar li- 
berty on another occasion, throwing his 
own broad notions of rehgion into an 
imaginary speech of some unnamed mem- 
ber of the commons, though manifestly 
unsuited to the character of the times. 
That More gave satisfaction to "Wolsey 
by his conduct in the chair, appears by 
a letter of the latter to the king, in State 
Papers temp S, p 124, 

C 
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tion, and payable by insialmenfs* years. But 

Wolsey, greatly d5sb^lti^^ied wiib ihh imperfect 
die.nce, compelled the people to pay up the whole sab^idy 
at once/ 

Ko i^arliament "was assembled ha* nearly seven ^ears 
Illegal cx- time, Wolsey had already resiated 

aciuiisoi to more arbitrary methodh of raising nicaiey 
by loans and benevolenees.** The year befuie 
1525. this debate in the commons he la utow ed twenty 


*■ Ropei’s Life of More. Hall, C5G, 
672 Tills cliionicler, who wiote luider 
Edward VI , is our best w itne&s for the 
events of Henry’s reign Giaiton is so 
literally a copjast fiom him, that it w.ii> 
a great mistake to republish this part of 
his chionide in the late expensive, and 
theiefore incomplete, collection; since he 
adds no one word, and omits only a few 
ebullitions of Piotestant zeal which he 
seems to have consideied too warm 
Eolmgshed, though valuable, is later 
than Hall Wolsey, the latter observes, 
gave oflence to the commons by des- 
canting on the wealth and luxury of the 
nation, “ as though he had repined oi 
disclaimed that any man should fare well, 
01 be well clothed, but himself” 

But the most authentic memorial of 
what passed on this occasion has been 
preserved in a lettei from a member of 
the commons to the earl of Smrey (soon 
after duke of Norfolk), at that time the 
king’s lieutenant m the north 
“ Please it your goo& lordships to un- 
dei stand, that sithence the beginning of 
the parliament there hath been the 
greatest and sorest hold in the lower 
house, for the payment of two shillings 
of the pound, that ever was seen, I think, 
in any parliament This matter hath 
been debated and beaten fifteen or six- 
teen days together The highest neces- 
sity alleged on the king s behalf to us 
that ever w’as heard of; and, on the con- 
trary, the highest poveity confessed, as 
wrell by knights, esquires, and gentlemen 
of every quarter, as by the commoners, 
citizens, and burgesses There hath been 
such hold that the house was hketo have 
been dissevered; that is to say, the 
knights beuig of the king’s council, the 
king’s servants and gentlemen of the one 
party; which mso long time w ero spoken 


with, and made to «:»’c,ye'i, it may foi nine, 
contiary to their heart, will, and ter- 
saence Thus, liargmg this matter, 
terday the more pai t being the k’lmV ^er- 
^ ants, gentlemen, w ei e there asw‘inhU‘d ; 
and so they, being the mc»re part, w illed 
and ga\e to the kaig two shilhncs u{ the 
pound of goodft or lamls, the bi'st to be 
taken fur the king All lands to pay 
two shillings of the pound foi tlie luty, 
to the highest The goods to pay two 
shillings of the pound, for twenty pound 
upward, and from forty shilimgs of 
goods to twenty pound to pay sixteen 
pence of the pound; and under foity 
shillings, eaery person to pay eight 
pence This to be paid in two j’-ears. 
I have heard no man m my life that can 
remember that ever there was gnen to 
any one of the king’s ancestois half so 
much at one graunt Nor, 1 think, there 
was nevei such president seen before 
tins time. I beseeke Almighty God it 
may be well and peaceably levied, and 
surely payd unto the king’s grace, wuh- 
out grudge, and especially without look- 
ing the good will and trae hearts of his 
subjects, which I reckon a far grtaUr 
treasure for the king than gold and si her. 
And the gentlemen that must toko pains 
to le'iy this money among the king's 
subjects, I think, shall have no htile busi- 
ness about the same ” Strj-^pe’s Ecch's. 
Memorials, vol i p. 49 This is also 
pnnted m Ellis’s Letters illustiative of 
English History, i 220. 

® I may notice here a mistake of Mr. 
Hume and Hr. Lmgard. They assert 
Henry to have received tonnage and 
poundage seveial years before it wai 
vested in him by the legislature, But it 
was gi anted by his first parliament, stot 
1 H 8, c 20, as will be found even in 
Ruffliead’s table of contents, though not 
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thousand pounds of the city of London ; yet so insufficient 
did that appear for the king’s exigencies, ihat within 
two months eomiiiissi oners -were appointed Ihroiighout 
the kingduin to swear evoiy man to the vtiliic of Ms 
possessions, lequiring a rateahlu part according to such 
declaration. The cleigy, it is said, were expected to 
eontrihute a fuxiitli; hut T believe that hcnefiees above 
ten pounds in yearly value weie taxed at one-third. 
Such unparalleled violations of the clearest and most 
impoidant privilege that belonged to Englishiucn excited 
a general apprehension.* Fresh commissioners, however, 
wore appointed in 1525, with instiuctions to demand 
the sixth pait of eveiy man’s substance, payable in 
money, plate, or je^vels, accoiding to the last valuation.'* 


m tlie body of bts volnnie ; and the act 
IS of conr&e printed at length in the great 
edition of the statutes That -which pio- 
bably by its title gave rise to the eiror, 
6 H 8, c 13, has a diffeient object 
t Hall, 645 This chroniclei says 
the laity were assessed at a tenth part 
But this only so foi the smaller 
estates, namely, Irom 20? to 300? ; for 
from 300? to 1000? the contuhutiuii 
demanded was t-n^enty marks for each 
100?, and for an estate of 1000?. tw’o 
hundred marks, and so in proportion 
upwards — 3MS. Instructions to com- 
missioners, penes auctorem. This was, 
‘'npon sufficient promise and assurance, 
to be repaid unto them upon such grunts 
and contributions as shall he given and 
granted to his grace at his next parlia- 
ment.” lb.—-*' And they shall piactise 
by all the meims to them possible that 
such sums as shall he so granted by the 
way of loan, he forthwith levied and 
paid, or the most part, or at the least the 
moi3l.y thereof, the same to he paid in as 
bnef time after as they can possibly per- 
suade and induce them unto; showing 
unto them that, for the sure payment 
thereof, they shall have writings deli- 
vered unto them under the king's privy 
seal by such person or persons as shall 
be deputed by the king to receive the said 
lOan, after the form of a minute to he 
shown upto them by the said commis- 
sioners, the tenor whereof is thus * We, 
Henry YIIL, by the grace of God, King 
of England and of France, Defender of 


Faith, and Loid of Ireland, promise 
hy these presents truly to content and 
repay unto our trusty and weli-heloved 

subject, A B, the sum of , 

which he hath lovingly advanced unto 
us by way of loan, for defence of our 
realm, and maintenance of our wais 
against B ranee and Scotland In witness 
whereof we have caused our pn\y seal 

hereunto to he set and annexed the 

day of , the fourteenth year of our 

reign Ih The rate fixed on the clergj’ 
I collect by analogy fiom that imposed 
m 1525, wdiich I find m anothei manu- 
sciipt letter. 

A letter in my possession from the 
duke of Norfolk to Wolsey, without the 
date of the year, relates, I believe, to 
this commission of 1525, rather than that 
of 1522; it being dated on the lOth 
April, which appears from the contents 
to have been before Easter; whereas 
Easter did not fall beyond that day in 
1533 or 1524, hut did so m 1525; and 
the fiist commission, being of the foui- 
leenth year of the king’s reign, must 
have sat later than Easter, 1522. He 
informs the caidmal that from twenty 
pounds up-wards there were not twenty 
in the county of Norfolk w-ho had not 
consented ‘'So that I see gieat likeb- 
hood that this grant shall be much more 
than the loan was ” It -was done, howr« 
ever, very leluctantly, as he confesses ; 
“ assunng your grace that they have not 
granted the same without shedding id 
many salt tears, only for doubt ho-yt k? 
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TMs demand Wolsey made 
cMef citizens of London, 
strate, but were warned to 

find money to content tfie king's high- 
ness,” The resistnnce went farther than 
the duke thought fit to suppose; for m 
a very short tune the msunection of the 
common people took place m Sufiolk. In 
another letter from him and the duke of 
Suffolk to the cardinal, they treat this 
rather lightly, and seem to object to the 
remission of the contribution. 

This commission issued soon after the 
ne^s of the battle of Pavia arrived The 
pietext was the king’s intention to lead 
an army into France. Warham wrote 
more freely than the duke of Xoifolk as 
to the popular discontent, in a letter to 
Wolsey, dated Apiil 5 “ It hath been 
showed me in a secret manner of my 
friends, the people sore grudgeth and 
murmureth, and speaketh cursedly among 
themselves, as far as they dare, saying 
that they shall never have rest of pay- 
ments as long as some hveth, and that 
they had better die than to be thus con 
tmually handled, reckoning themselves, 
their children, and wives, as despoulit, 
and not greatly caring what they do, or 
what becomes of them * * * Further 1 
am informed that there is a grudge newly 
now resuscitate aud revived m the mmds 
of the people ; for the loan is not repaid 
to them upon the first receipt of the grant 
of parhament, as it was promised them 
by the commissioners, showmg them the 
king's grace’s instructions, containing the 
same, signed with his grace’s own hand 
m summei, that they fear not to speak, 
that they be contmually beguiled, and no 
promase is kept unto them; and there- 
upon some of them suppose that if this 
gift and grant be once levied, albeit the 
king's grace go not beyond the sea, yet 
nothing shall be restored again, albeit 
they be showed the contrary. And gene- 
rally It is reported unto me, that for the 
most part e\ery man saith he will be 
contented if the king’s grace have as 
much as he can spare, but verily many 
say they be not able to do as they be 
required And many demeth not but 
they will give the amg’s grace according 
to their pow er but they will not anywise 
give at other men’s appointments, 'which 


in person to tbe major and 
Tbej attempted to remon- 
beware, lest it might fur- 

knoweth not their needs. * I ha\e 
heard say, moreover. Hut w hen the p**o|jle 
be commanded to make Ikes and tokens 
of joy foi the taking of the Frtmn king, 
divers of them hau* spoken ikic they 
have moie cause to vvetqi tiun to rejoua 
thereat. And diveia, as it hath bes n 
showed me secretly, have wished cpenly 
that the French king \v ere ui his liberty 
again, so as there were a gtHHi p ace, 
and the king should nut attempt to win 
France, the winning wheuH»f shou’d be 
more chargeiul to England than pioiit- 
able, and the keeping theieot miaii more 
chargeiul than the a mmng Abu it h tth 
been tola me secretly that du era have 
recounted and repeated what inliuite 
sums of inouey the kmg's grace hath 
spent already m mvadmg ot Fumce, once 
m his own royal persdn, and two other 
sundry times by his several noble cap- 
tains, and little or nothing m comparison 
of his costs hath prevailed; insomuch 
that the king’s gmee at this hour bath 
not one foot ot land more in France ilian 
his most noble father had, which lacked 
no riches or wisdom to wm the kingdom 
of France, if he had thought it expe- 
dient ” The archbishop goes on to ob- 
serve, rather oddly, that he would that 
the time had su'fiered that this practising 
with the people for so great sums might 
have been spaied till the cuckoo tune 
and the hot weather (at which time mud 
brains be wont to be most busy) had been 
overpassed.” 

Waiham dwells, in another letter, on 
the groat difficulty the clergy had in 
making so large a payment as was re- 
quired of them and their unwillingnefes 
to be sworn as to the value of tlnu r goods. 
The archbishop seems to have thought it 
passing strange that people would be so 
wrongheaded about their niunoy. 
have been,” he says, “ m this shire twenty 
years and above, aud as yet I have not 
seen men but would be confomuble to 
reason and w ould be induced to good older 
till this tune ; and what shall cause them 
now to fall into these wilful and indis- 
creet w’ays 1 cannot tell, except poverty 
and dec ay of Substance be the cause of iL' 
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tuBe to cost some tkeir Heads.” Some were sent to prison 
for liast.y words, to %vMch tlie smart of injury excited 
tiiem, Tlio clergy, from whom, according to asage, a ’ 
larger measure of eontrilmtion was demanded, stood iipon ’ 
their piiviloge to grant their money only in conTocation, ‘ 
and deiiied the right of a king of England to ask any 
man’s money wiihont authority of parliament. The rich 
and poor agreed in cursing the cardinal as the snbverter 
of their laws and liberties ; and said, if men should 
give their goods l^y a commission, then it would be worse 
than the taxes of Fiance, and England shonld be bond, 
and not free.”* Kor did their discontent terminate in 
complaints. The commissioners met with forcible oppo- 
sition in several counties, and a serious insurrection 
broke out in SutFolk. So menacing a spiiit overawed 
the proud tempers of Henry and his minister, who found 
it necessary not only to pardon all those concerned in 
these tumults, but to recede altogether upon some fri- 
volous pretexts fiom the illegal exaction, revoking the 
commissions, and remitting all sums demanded under 
them. They now resoited to the more specious request 
of a voluntary benevolence. This also the citizens of 
London endeavoured to repel, by alleging the statute of 
Eichaid III. But it was answered, that he was an 
usurper, whose acts did not oblige a la'vvful sovereign. It 
does not appear whether or not"Wolsey was more successful 
in this new scheme; but, generally, rich individuals 
had no remedy but to compound with the government. 

No very material attempt had been made since the ^ 
reign of Edward III. to levy a general imposition with- ’ " 
out consent of parliament, and in the most remote and 
jirregular times it would be difficult to find a precedent 
^%or so universal and enormous an exaction ; since tab^ 
Jages. however arbitrary, were never paid by the barons 
or freeholders, nor by their tenants; and the aids to 
which they were liable were restricted to particular 
cases. If Wolsey, therefore, could have procuied the 
acquiescence of the nation under this yoke, there would 
probably have been an end of parliaments for all ordinaiy 
puiposes, though, like the states general of France, the}? 

* Hall, 696 These expressions, and the -writers of the sixteenth centtir;’- do 
Titiinbcrless others might he found, show not speak of our own government as mc)re 
the fallacy of Hume’s hasty assertion that free than that of France. 
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miglit still be convoked to give weiglit and sociirjtv 
to gicat innovations. We cannot, indeed, tlonbt tiutt 
the unshackled condition of his friend, ihongh ri\,d, 
Francis L, aiibrded a mortifying cjtaitra.st to Henry, 
Even under his tpmmical adniiiiisi rat iiai lliere %vas 
enough to distinguish the king of a people vho snhniitfed 
in miuiiiiirmg to violations of their kno\ni right.N Irom 
one whose subjects had almost forgotuai that they ever 
possessed any. But the courage and lo\'e id freedom 
natural to the English commons, speaking in the hoarse 
voice of tumult, though very ill supported by tlieir 
supeiiors, preserved us in so great a penU 

If we justly regard with detestation the memory of 
those ministers who have aimed at subverting 
paunmeut the liberties of their country, we shall scarcely 
thl'fSllf approve the partiality of some modern his- 
irom his torians towaids caidinal Wols.ey ; a partiality, 

' too, that contradicts the general opinion of his 
contemporaries. Haughty beyond comparison, negligent 
of the duties and decorums of his station, profuse as well 
as lapacious, obnoxious alike to his own order and to 
the laity, his fall had long been secretly desired by the 
nation,, and oontiived by his adversaries. His generosity 
and niagnifLcence seem rather to have dazzled succeeding 
ages than his own. But,„ in fact, Ms best apology is the 
di^Qsitioxi of his master. The latter years of Henry’s 
U'eign were far more tyrannical than those dining which 
1 he listened to the counsels of Wolsey , and though this 
pvas principally owing to the peculiar circumstances of 
the latter period, it is but equitable to allow some praise 
I to a minister for the miscMef which he may be presumed 
to have averted. Had a nobler spiiit animated the par- 
liament which met at the era of Wolsey’s fall, it might 
have prompted his impeachment for gross violations of 
liberty. ^ But these were not the offences that had for- 
feited his prince’s favour, or that they dared bring to 
justice. They were not absent, perhaps, fioin the recol- 
lection of some of those who took a part in prosecuting 
the fallen minister. I can discover no better apology for 
\Sir Thomas More’s participation in impeaching Wolsey 
j'jn articles so frivolous that they have served to redeem 


7 Hall, ft99. 
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his fame with later times than his knowledge of weightier/ 
<itfences against the cunmion weal which conld not 
alleged, and especially the commissions of 1 525/ But 
in tinth this pailiament showed little outward disposi- 
lion to object any in-jiistice of such a kind to the car- 
dinal. They professed to take upon themselves to gne 
a sanction to his proceedings, as if in mockery of their 
own and their comiiry’s libeilies. They passed a statute, 
the most extraordinary, perhaps, of those stiange times, 
wherein they do, for ihemselves and all the w^hole 
body of the realm which they repiesent, freely, liberally, 
and absolutely, give and grant unto the king’s highness, 
by authority of tliis present parliament, all and every 
sum and sums of money which to ihem and eveiy of 
them is, ought, or might be due, by reason of any 
money, or any other thing, to his grace at any time 
heretofore advanced or paid by way of tinst or loan,/ 
either upon any letter or Jotters under the king’s privyi 
seal, general or particular, letter missive, promise, bond,’ 
or obligation of re-payment, or by any taxation or other 1 
assessing, by virtue of any commission or commissions, | 
or by any other mean or means, whatever it be, here- 
tofore passed for that purpose.”*" Tins extreme ser- 
vility and breach of trust naturally excited loud min- 
murs ; for the debts thus released had been assigned 
over by many to their own creditors, and, having all the 
security both of the king's honour and legal obligation, 
were reckoned as valid as any other property. It is said 
by Hall that most of this house of commons held offices 
under the crown. This illaudable precedent was re- 
membered in 1544, when a similar act passed, roleasing 

* The word impeachment is not veiy prosecution, at least for the present Thi^ 
accmately applicable to these proceedings al&o I find to be Dr Lingard’s opinion, 
against Wolsey; since the ai tides were ® Kot Pari vi 164 Burnet, Appen- 
first presented to the upper liouse, and dix, No 31. “ When tins releahe of the 
sent down to the commons, where Grom- loan,” says Hall, “ was known to the 
well so ably defended his fallen master commons of the realm,’ Lord ' so they 
that nothing was none upon them, grudged and spake ill of the whole par- 
“ Upon this honest beginning,” says lord hament; for almost every man counted 
Herbert, “ Oiomwell obtained his first on his debt, and reckoned surely of the 
.reputation ” I am disposed to conjecture, payment of the same, and theieforesome 
from CromweH’s character and that of made their wills of ihe same, and some 
the bouse of commons, as well as trom other did set it over to other for debt, 
aoiAe passages of Henry’s subsequent be- and so many men had loss by it, which 
haviour towards the cardinal, that it was caused them sore to murmur, but there 
not tibe Mng’$ mtenlion to fblloiv up this was no remedy.” P 76?. 
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ClIAF. T. 


to tlie Mng all monevM bom>wecl byliim hiiioe 1542, with 
the additional provision, that if he sbaild have alieady 
discharged any of tlicse debts, the party or his heirs 
should repay his l]aLajest 3 ^** 

Henry had once more recourse, about 1545, to a 
. , ffoneial exaction, miscalled benevolence. The 

lonce ogam coTincii s mstnictions to the cummissiunerH t^m* 
e:.acted ployed in levying it leave no chrnbt as to its 
compulsory character. They wore directed to incite all 
men to a loving contiibntion according to the rates of 
their substance, as they weie assessed at the last subsidy, 
calling on no one whose lands were of less valne than 
40i\ or whoso chattels were less than 155 It is inti- 
mated that the least which his majesty could retis<inably 
accept would be twenty pence in the pound on th(^ 
yearly value of land, and half that sum on moveable 
goods. They are to summon but a few to attend at one 
time, and to commune with every one apart, less 
some one unreasonable man, amongst so many, forget- 
ting his duty towards God, his sovereign lord, and his 
country, may go about by his malicious fiowaidness to 
silence all the rest, be they never so well disposed.” 
They were to use “ good words and amiable behaviour,” 
to induce men to contribute, and to dismiss the obedient 
with thanks. But if any person should withstand their 
gentle solicitations, alleging either poverty or some 
other pretence which the commissioners should deem 
unfit to be allowed, then, after failure of persuasions 
and reproaches for ingratitude, they were to command 
his attendance before the privy council, at such time as 
they should appoint, to whom they were to certify his 
behaviour, enjoining him silence in the mean time," that 
his evil example might not corrupt the better diKsposed."" 

b stat 35 H. 8, c 12. I find in a Appendix, n. 1I9. Tbe snms raised from 
manuscript wlncb seems to have been different counties for this benevolence 
copied from an oi iginal m the exchequer, afford a sort of criterion of their relative 
that the moneys thus received by way of opulence Somerset gave 6807Z ; Kent, 
loan m 1543 amounted to 13 0,1 4YZ 15s 8d! , Suffolk, 45121; , Norfiilk, 40461 ; 

There w'as also a sum called devotion Devon, 4527? , Essex, 5053? ; but Lan* 
ononei/, amounting only to 1093? 8s 3d, caster only 660?., ana Cumberland 574?, 
levied in 1514, “of the devotion of his The whole produced HISS]?. 7 ^. 
highness’s subjects for Defeme of Chu- besides arrears In Haynes's State Pa- 
tmdoM against the Tuik» pers, p 64, we find a cunous minute of 

® Lodgt^'s Illustrations of British His secretary Paget, containing reasons why 
fcoty, 1 im. Strype's Eccles Memoi uil.s, i * was better to get the money wanted by 
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It is only tlirongli tlie accidental publication of some 
family papers tbat we ba^e become acquainted with tbis 
document, so cnriously illustrative of tbe government of 
Henry VlII. From tbe same antboiity may be exhi- 
bited a particular specimen of tbe consequences tbat 
awaited tbe refusal of tbis benevolence. One Eicbaid 
Eeecl, an aldennaii of London, bad stood alone, as is 
said, among bis fellow-citizens, in refusing to contribute. 
Jt was deemed expedient not to overlook tbis ^ 
disobedience ; and tbe course adopted in punisb- treatment^ 
ing it is somewhat remarkable. Tbe English 
army was then in tbe field on tbe Scots b^order. Eeed 
was sent do'wn to serve as a soldier at bis own charge ; 
and tbe general, sir Ealpb Ewer, received intimations to 
employ him on tbe hardest and most perilous duty, and 
subject him, when in garrison, to tbe greatest privations, 
tbat be might feel tbe smart of bis folly and sturdy dis- 
obedience. “ Finally,” tbe letter concludes, “ you 
must use him in all things according to tbe sbarpe disci- 
plyne mEitar of tbe northern wars.” ^ It is natural to 
presume tbat few would expose themselves to tbe treat- 
ment of tbis unfortunate citizen ; and tbat the commis- 
sioners whom we find appointed two years afterwards in 
every county, to obtain from tbe king’s subjects as much 
as they would willingly give, if they did not always find 
perfect readiness, bad not to complain of many peremp- 
tory denials.® 

Such was tbe security that remained against arbitrary 
taxation under tbe two Heniies. Weie men's 
lives better protected from unjust measures, 
and less at the mercy of a jealous couit? It 
cannot be necessary to expatiate very much on 
this subject in a work tbat supposes tbe reader’s ac- 
quaintance with tbe common facts of our history ; yet it 
would leave tbe picture too imperfect, were I not to 
recapitulate tbe more striking instances of sanguinary 
injustice, tbat have cast so deep a shade over tbe memory 
of these princes. 

pieans of a benevolenae tlian through having been taken hy the Scots, was 
jiarHament But he does not hint at any compelled, to pay much more for his 
difSeulty of obtamxng a parliamentary ransom than the benevolence required of 
grant. hTm. 

d Lodgfe, |). ' 80 Lord Herbert men- ® Rymer, xv. 84 These commissums 
l$on» this story, and ohseiyes. that Reed bear date 6th Jan. 1646. 
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EAULr^ OF WARWICK A.M) Sll-FOLK. 


i'lUF. L 


Tl\c tlako of Clarence, attainted in tlie rei^n of hit* 
Fail of brotlior Edwaid iV., left uiir sun, %\liuui liis 
WviuMok. xinclo restored tt) the title uf eai-l of Warwiok. 
This hoy, at the accession of Henry \lf., beinj^ then 
ahout twelve years old, was shut up in the 'J'ower. 
Fifteen years of captivity had ola])sed, when, if wt‘ hiist 
to the common stoiy, having nnfortnnulel} Iveoine ac- 
quainted with Ins fellow-prisoner Feikin W’arheck, he 
listened to a scheme for their escape, and wtaikl prohahly 
not have been averse to second the ambitions view^ of 
that yonng man. But it was surmised, with as much 
likelihood as the cliaractci of both parties could give it, 
that the king had jiromised Ferdinand of Aragon to 
remove the earl of Warwick out of the way, as the con- 
dition of lus daughters marriage with the print‘e of 
Wales, and the best means of securing tlieii iiiheriianee. 
Warwick accoidingiy was brought to trial for a con- 
spiracy to overturn the goveinmcni ; which lie was in- 
duced to confess, in the hope, as we must conceive, and 
peihaps with an assurance, of pardon, and was immedi- 
ately executed. 

The nearest heir to the house of York, after the queen 
Earl of children and the descendants of the 

Siiifoik. duke of Clarence, was a son of Edward lY.’s 
sister, the earl of Suffolk, whose elder brother, the eail 
of Lincoln, had joined in the lebellion of Lambert 
Simnei, and perished at the battle of Stoke. Suffolk, 
having killed a man in an affray, obtained a pardon, 
which the king compelled him to plead in open court at 
his arraignment. This laudable impartiality is said to 
have given him offence, and provoked his fliglit into the 
Netheiiands ; whence, being a man of a turbulent dis- 
position, and partaking m the hatied of his family 
towards the house of Lancaster, he engaged in a con- 
spiiacy with some persons at home, which caused him to 
be attainted of treason. Some time afterwards, tlie arch- 
duke Philip, having been shipwccked on the coast of 
England, found himself in a sort of honourable detention 
at Henry’s court. On consenting to his departure, the 
king lequested him to send over the earl of Suffolk ; and 
Philip, though not insensible to the bleach of hospital it y 
exacted from him, was content to satisfy his honour by 
obtaining a promise that the prisoner’s life should be 
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spared. Heijiiy is said to liave icekoned lids engagement 
merely personal, and to liave left as a last injimction to 
his snocessor, that he should cany into effect the sen- 
tence against Suffolk. Thongh this was an evident vio- 
lation of the promise in its spiiit, yet Henry YIIL, after 
the lapse of a few yeais, with no new pretext, caused 
him to he executed. 

The duke of Buckingham, representing the ancient 
family of Staftbid, and hereditary high constable 
of England, stood the fiist in rank and con- Buckmg- 
sequence, pei haps in riches, among the nobility. 

But being too ambitions and aiTogant for the age in which 
he was bom, he di’ew on himself the jealousy of the king 
and the resentment of Wolsey. The evidence on his trial 
for high treason was almost entirely confined to idle and 
vaunting language, held with servants who betiayed Ms 
confidence, and soothsayers whom he had believed. As 
we find no other persons charged as parties with him, it 
seems manifest that Buckingham was innocent of any 
real conspiracy. His condemnation not only gi'atified 
the cardinal’s revenge, but answered a veiy constant 
purpose of the Tudor government, that of intimidating 
the great families from whom the preceding dynasty had 
experienced so much disquietude.^ 

The execution, however, of Suffolk was at least not 
contrary to law , and even Buckingham was treason 
attainted on evidence which, accoiding to the treated \>j 
tremendous latitude with which the law of 
treason had been construed, a court of justice could not 
be expected to disregard. Bnt after the fall of Wolsey, 
and Henry’s breach with the Eoman see, his fierce tem- 
per, strengthened by habit and exasperated by resistance, 
demanded more constant supplies of blood ; and many 
perished by sentences which we pan hardly prevent 
ourselves from considering as illegal, becauKse the statutes 
to which they might be conformable seem, from their 
temporary duration, their violence, and the passiveness 


f BWl, 622 . Hume, who is favourable 
to "Wolsoy, says, “ Tbere is no reason to 
think Uie sentence against Buckingham 
onjust^' But no cue who reads the tnal 
will find any evidence to satisfy a reason- 
able nnnd,; and Hume himself soon alter 


adds, that his enme proceeded more from 
indiscretion than deliberate malice. In 
fact, the condemnation of this gi eat noble 
was owing to Wolsey’s ieseiitmeiit,actmg 
on the savage temper of Henry, 

% 
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FISHER AKD mill:. 


Chap, I. 


of tlie pariiaments tliat enacted ratlier like arbi* 

trary invasions of tlio lawtliaii aitcjalioiis of ii. By an 
act of 1534 not only an oath was imposed to maintain 
the succession in the heirs of the king's second marriage, 
in exclusion of the princess Mary, but it was made high 
treason to deny that ecclesiastical supremacy the 
crown, which, till about two years before, no one had 
ever ventured to asseii.^ Bishttp Fisher, the 
most inflexibly honest ehurchinan w1k> Idled a 
and More. station in that age, %vas beheaded for this 

denial. Sir Thomas More, whose name can ask no epi- 
thet, underwent a similar fate. He had oiiered to take 
the oath to maintain the succession, which, as he justly 
said, the legislature \vas competent to alter ^ but pru- 
dently avoided to give an opinion as to the supremacy, 
till Eich, solicitor-general, and afterwaids chancellor, 
elicited, in a private com^ersation, some expressions 
which were thought sufficient to bring him within the 
fangs of the recent statute. A considerable number of 
less distinguished persons, chiefly ecclesiastical, wore 
afterwaids execnted by virtue of this la%v. 

The sudden ana harsh innovations made by Henry in 
religion, as to which eveiy artifice of concealment and 
delay is required, his destruction of venerable establish- 
ments, his tyranny over the recesses of the conscience, 
excited so dangerous a rebellion in the north of England 
that his own general, the duke of Norfolk, thought it 
absolutely necessary to employ measures of conciliation.*’ 

S [25 H 8, c. 22. This is not accu- veral others, suffered death on this coii- 
rately stated This act does not make stniction See this fully explained in 
it treason to deny the ecclesiastical su- the 27th volume of the Archaiologia, hy 
premacy, which IS not hinted in any part Mr Brace. 1845] 
of it ; but makes a refusal to take the Several letters that passed between 
oath to maintain the succession in the the council and duke of Norfolk (Hard- 
issue of the king’s marriage with Anne wicke State Papers, i 28, &c ) tend to 
Boleyn mispnsim of treason ; and on this confirm what some histonans have hmted. 
More and Bbsher, who scrupled the pre- that he vias suspected of leaning too 
amble to the oath, denying the pope's favourably towards the rebels The king 
right of dispensation, though they would was most unwilling to grant a free par- 
have sworn to the succession itself, as a don Norfolk is told, *‘if you could, by 
legislative enactment, were convicted and any good means or possible dexterity, 
impnsoned. But a subsequent statute, reserve a very few persons for punish- 
26 H. 8, c 33, made it high treason to ments, you should assuredly administer 
wish by words to deprive the king of his the greatest pleasure to his highness that 
title, name, or dignity; and the appella- could be imagined, and much m the same 
ticn Supreme Head being' part of this advance your own honour.”— P. 32. Ho 
title, net only More and Fisher, but se- must ha\ e tliought himself in danuer 
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Tlie insurgents laid down tlieir arms on an unconditional 
promise of amnesty. But another rising having occarred 
in a different qnaiter, the king made nse of this pretext 
to put to death some persons of superior rank, who, 
though they had, voluntarily or by compulsion, partaken 
in the first rebellion, had no concern in the second, and 
to let loose military law upon their followers. Kor was 
his vengeance confined to those who had evidently been 
guilty of these tumults. It is, indeed, uni'easonahle to 
deny that there might he, nay, there probably were, 
some real conspirators among those w’ho suffered on the 
scaffolds of Henry. Yet in the proceedings against the 
countess of Salisbury, an aged woman, but obnoxious as 
the daughter of the duke of Clarence and mother of 
Keginald Pole, an active instrument of the pope in fo- 
menting rebellion,’ against the abbots of Eeading and 
Glastonbury, and others who were implicated in charges 
of treason at this period, we find so much haste, such 
neglect of judicial forms, and so bloodthirsty a deter- 
mination to obtain convictions, that we are naturally 
tempted to reckon them among the victims of revenge or 
rapacity. 

It was probably during these prosecntions that Crom- 
well, a man not destitute of liberal qualities, hut 
who is liable to the one great reproach of hav- 
ing obeyed too implicitly a master whose commands 
were crimes, inquiied of the judges whether, if par- 
liament shonld condemn a man to die for treason without 
hearing him, the attainder could ever be disputed. They 
answered that it was a dangerous question, and that par- 


from some of these letters which indicate 
the king’s distmst of him. Ho had re- 
commended the employment of men of 
hi^ rank as lords of the marches, instead 
of the rather inferior persons whom the 
!ang had lately chosen This called down 
on him rather a warm rcpnmand (p. 39) ; 
for it was the natural policy of a despotic 
court to restrain the ascendency of great 
femilies 5 nor were there wanting very 
good reasons for this, even if the public 
weal had been the sole object of Henry’s 
oouncaL ' See also, for the subject of this 
uote^ the State Papers Hen. 8, p. 5X8 
^ ahhL They contain a good deal of in-* 
iefrestmg matter as to tho northern rebel- 
lion, which gave Henry a pretext for great 


seventies towards the monastenes in that 
part of England 

1 Pole, at his own solicitation, was 
appointed legate to the Low Countnes m 
1537, with the sole object of keeping alive 
the flame of the northern rebellion, and 
exciting foreign powers, as well as the 
English nation, to restore religion by 
force, if not to dethrone Henry It is diffi- 
cult not to suspect that he was influenced 
by ambitious views in a proceeding so 
treasonable, and so httle in conformity 
with his polished manners and temperate 
life. Phillijffi, his able and artful bio 
graphei, both proves and glones in the 
treason Life of Pole, sect 3. 
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liament sliould ratlier set an example to inferior conris 
by proceeding according to justice* lint biong piesw-d 
to reply by the king’s express commandment* tliej said 
tliat an attainder in parliament* wlietbei tlie party bud 
been beard or not in Ms defence, conld never be rto'enstvl 
in a court of law. Iso proceedings, it is said, took ]dace 
against tbe person intended, nor is it known wbo be 
was.^ Blit men prone to remark all that seems an ap- 
propriate retribution of Providence, to(^k noiit'e tbaT be 
wbo bad thus solicited tbe interpret ers of tbe law ti> 
sanction sucb a violation of natural justice* was bimself 
its earliest example. In tbe apparent yenilli of favour 
tliis able and faithful minister, tbe kings viccgeient in 
bis ecclesiastical snpremacy, and lecently created euii of 
Essex, fell so suddenly, and so totally vitbout offence, 
that it has perplexed some vnitei's to assign tlio cause. 
But there seems little doubt that Henry’s dissatisfaction 
with bis fourth w^ife, Anne of Oleves, whom Cromwell 
bad recommended, alienated bis selfish temper, and in- 
clined bis ear to tbe whisperings of those courtiers wbo 
abhorred tbe favourite and bis measures. An act attaint- 
ing him of treason and heresy was burned tbi’ougli par- 
liament, without bearing him in Ms defence.”' The 
charges, indeed, were so ungrounded that bad be been 
permitted to refute them, bis condemnation, tbuugli not 
less certain, might, perhaps, have caused moie shame. 
This precedent of sentencing men unheard, by means ol 

^ Coke’s 4tli Institute, Z1. It is how- sentmm concessit, nemine disci epaiite, 
ever said by lord Herbert and others, expedita est ” And at the close of the 
that the countess of Salisbury and the session we find a still more renmikable 
marchioness of Exeter were not heard m testimony to the unanimity of parliament 
their defence The acts of attainder in the following ivords* “Hoc an^mad- 
agamst them were certainly humed vertendum est, quod m hue sessiune cum 
through parliament ; but vrhetber with- proceres darent suffragia, et diceront sen- 
out hearing the parties does not appear tentias super actibns pia-dictis, ea erat 
Burnet observes, that Cranmer wras concordia ot sontentiarum coufomntas, ut 
absent the first day the bill was icad, singuli iis et eoium singulis assenscrint, 
lyth June, 3540, and by his silence nemme discrepante Thomas dc* Soule- 
leaves the reader to inter that he was mont, Cleric. Parliamentonim As tar 
80 likewise on 19th June, when it was therefore as entries on the journals are 
read a second and third time But this, evidence, Cranmer w'as placed in the 
I fear, cannot be asserted. Heismaiked painful and humiliating pi edicamoni of 
m the journal as present on the latter votmgforthedeathof his innocent friend, 
day; and there is the following entry He had gone as far as he dared m wilting 
“Hodie lecta est pro secundo et tertio, a letter to Henry, which might be con- 
billa attmcturai Thomae Comitis Essex, straed into an apology tor Cromwell, 
et commuiu omnium procerum tunc pim- though it w^as full as much so for himself 
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an act of attainder, was followed in llie case of Dr, 
Barnes, Imiiiecl not long afteiwards for lieiesy. 

The duke of iNoifolk had been throughout Henry’s 
reign one of his most confidential ministeis. pukeof 
But as the king approached his end, an inoidi- 
nate jealousy of great men rather than mere capiice 
appears to have pionipted the resolution of destroying 
the most conspicuous family in England. Norfolk’s son, 
too, the earl of Surrey, though long a fiiTourite with the 
king, possessed more talents and renown, as well as a 
more haughty spirit, than weie compatible with his 
safety. A strong party at couit had always been hostile 
to the duke of Norfolk; and his imin was attributed 
especially to the influence of the two Seymours. No 
accusations could he more futile than those which suf- 
ficed to take away the life of the noblest and most accom- 
plished man in England. Surrey’s treason seems to have 
consisted chiefly in quartering the royal aims in his 
escntcheon ; and this false heraldry, if such it were, must 
have been considered as evidence of meditating the king’s 
death. His father ignominiously confessed the charges 
against himself, in a vain hope of mercy fiom one who 
knew not what it meant. An act of attainder (for both 
houses of parliament were commonly made accessary to 
the legal muideis of this reign) was passed with much 
haste, and perhaps inegmlarly, but Henry’s demise 
ensuing at the instant pievcnted the execution of Noi- 
folk. Continuing in prison during Edward’s reign, he 
just survived to be released and restored in blood under 
Mary. 

Among the victims of this monarch’s ferocity, as we 
bestow most of our admiration on Sir Thomas ^ime, 
More, so we reserve our greatest pity for Anne Boieyn. 
Boloyn. Eew, very few, have in any age hesitated to 
admit her innocence.” But her discretion was by no 

” Bumet iias taken much pains with against Moie A remarkable passage in 
the subject, and set her innocence in a Cavendish’s Life of Wolsey, p 103, edit 
very clear light — i. 19T, and iii 114. See X667, strongly displays hcrlndiscretion- 
al&o Strype, i. 280, and Ellis’s Letters, A late writer, whoso acuteness and i;gi- 
li. 52. Bnt Anne had all the failings of dustry would raise him to a very respect- 
a vain, weak woman raised suddenly to able place among our histonans if he 
greatness. She behaved with unamiahle could have repressed the inveterate par- 
vmdictiveness towards Wolsey, and per- tialxty of his profession, has used eveiy 
haps (but tKis worst charge is not fuUy oblique aitifice to lead his readers into a 
authenticated) exasperated the king belief of Anne Boleya’s guilt, while he 
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lueaBS sufficient to preserve lier steps on tlmt dizzy 
lieiglit, wMcli slio had ascended with more eager ambi- 
tion than fominmc delicacy could apprrwe. Henry was 
probably quicksighted enough to perceive that he did 
not possess her affections, and his own were soon trans- 
ferred to another object. Nothing in this detestable 
leign is worse than her trial. She was indicted, partly 
upon the statute of Edward III., which, by a just though 
rather technical constmction, has been held to extend 
the guilt of treason to an adulterous cpieen as well as 
to her paramour, and partly on the recent law fur pre- 
servation of the succession, which attached the same 
penalties to anything done or said in slandet' of the 
king’s issue. Her levities in discourse woie brought 
wuthin this strange act by a still more strange interpre- 
tation. Kor was the wounded pride of the king conttmt 
with her death. Under the fear, as is most likely, of a 
more cruel punishment, which the law affixed to her 
offence, Anne was induced to confess a pre-contract with 
Lord Percy, on which her mamage with the king was 

affects to hold the balance, and state ‘both woman, falling a victim to the mtrigin’S 
sides of the question without detcrmm- of a religious factum.’* He well knows 
ing it Thus he repeats what he must that he could not have done so without 
have known to he the strange and ex- contradicting the tenor of his entires oik, 
travaganthesof Sanders about her birth; without ceasing, as itwere, to be hiiubtlf 
without vouching for them indeed, but All the rest of this note is a yire tended 
without any reprobation of their absurd balancing of evidence, m the stvJt* of a 
malignity Lingard’s Hist, of England, judge who can hardly bear to put for a 
VI 153, (8vo edit) Thus he intimates moment the possibility of a pn&uners 
that “ tlie records of her tnal and con- innocence 

viction have perished, peihaps by the I regret very much to be compellrd to 
hands of those who respected her me- add the name of Mr. Sharon Turner to 
mory,” p 316 though the evidence is those who have countenanced the sup- 
given by Burnet, and the record (in the position of Anne Boleyn’s guilt. But 
technical sense) of a tnal contains no- Mr. Turner, a most worthy and pams- 
thing from which a party’s guilt or m- taking man, to whose earher writings 
nocence can be inferred* Thus he says our literatuie is much indebted, has, in 
that those who were executed on the Ins histoiy of Henry VIII., gone upon 
same charge with the queen, neither adr the strange principle of exalting that 
mitted nor denied the offence for which tyrants reputation at the expense o 
theysuflered, though the beat informed every one of his victims, to wiiat<\ei 
wnters assert that Norms constantly de- party they may iiave belonged. 6dii 
dared the queen’s innocence and his damnatos Pei’haps he is the first, and 
own. iMll he the last, who Inis defended the 

Di Lingard can hardly he thought attainder of Sir Thomas Mure. Aveidict 
serious when he takes credit to himself, of a jury, an asseition of a statesman, a 
in the commencement of a note at the recital of an act of parliament, arc, with 
emdi of the same volume, for “not ren- him, satisfactory prixifs of the niost inn 
dering his book more interesting by re- probable accusations agiinst the most 
liresgnting her as an innocent and mured blameless character. 
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annulled by an ecclesiastical sentence, wiilioiit awaiting 
its ceitahi dissolution by the axoA Henry seems !«' 
Lave tliotigM Ms honour too much sulhed ]>y the in- 
fidelity of a lawful wife. Bui for this destiny he -was 
yet reserved. I shall not impute to him as an a(*t ()f 
tyranny the execution of Catherine Howard, since it 
axipeais probable that the licentious habits of that young 
woman had continued after her marntige;^ and tliougli 
we might not in general applaud the vengeance of a 
husband who should put a guilty wife to death, it could 
not be expected that Henry Vlll. should lose so reason- 
able an oppoitunity of shedding blood.'^ It was after 
the execution of this fifth wife that the celebrated law 
was enacted, wlieieby any woman whom the king should 
many as a virgin incurred the penalties of treason if she 
did not previously leveal any failings that had dis- 
(pialified her for the seiwice of Diana.’’ 


“ The loidb pK»nounccd a singular 
sentence, that she bliould be burned or 
beheaded at the kmg’b pleasure Burnet 
says, the judges complained of this as 
unprecedented. Perhaps in strictness the 
Icmg’b light to alte) a sentence is ques- 
tionable ; 01 rathei would be so, if a few 
piecedents were out of the way In high 
treason committed by a man, the be- 
heading was pait of the sentence, and 
the king only i omitted the more cruel 
prehmmaiies Women, till 1791, were 
condemned to be burned But the two 
queens of Heniy, the countess of Sahs- 
buiy, lady Rodiford, lady Jane Grey, 
and, m later times, Mrs. Lisle were be- 
headed Pool Mrs Gaunt was not thought 
noble enough to be rescued from the fire 
In felony, where beheading is no part 
of the sentence, it has been substituted 
by the king's warrant in the cases of 
the duke of Somerset and lord Audley. 
I know not why the lattei obtained 
this favour; for it had been refused 
to lord Stourton, hanged for murder 
under Mary, as it was afterwards to 
Earl Ferrers, ^ 

■P pChe letters published in State 
Papers, temp Henry 8, vol i. p. 689 
et post, by no means increase this pro- 
bability; Catherine Howard’s post-nup- 
tial guilt must remain very quesnonable, 
which makes her execution, and that of 
VOL. I. 


others who suffered vithher, another o^ 
Henry’s niurdois. Theie is too much 
appeal aiice that Craiimei, by the king’s 
order, promibed that her life should be 
spared, with a view of obtaining a con 
tcssion ol a pie-contract with Lerham 
—1845 ] 

9 It IS often difRcult to understand 
the gioundsof a paihamentary attainder, 
for winch any kind of evidence was 
thought sufficient, and the strongest 
proofs against Catherine How aid un- 
doubtedly related to her behaviour be- 
ioie marriage, wffiich could be no legal 
crime. But some of the depositions ex- 
tend farther. 

Dr Lingard has made a curious ob- 
servation on tins case . “A plot was* 
woven by the industry of the reformeis, 
which brought the young queen to the 
scaffold, and weakened the ascendency of 
the reignmg party p. 407. Tins is a 
very strange assertion , for he proceeds 
to admit her ante-nuptial guilt, which 
indeed she is well known to have con- 
fessed, and does not give the slightest 
proof of any plot. Yet he adds, spealemg 
of the queen and lady Ra* hford, “I fear 
[i. e. wish to insinuate’’ both were sacri- 
ficed to the manes of Anne Boleyn.” 

r Stat 26 H 8, c. 13 

It may be here observed, that tlie act 
attamtmg Catherme Howard of treason 
f D 
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Tlie&o parliamentary attainders, Leinp, intended ratlier 
Kit-ai judicial tlian le<^ifeltiti\ pu^ceednigs, wnu 

Tiolations of iea>oii and jnstict,* in llie a]ipliea- 
tion of law. But many geiieial eiiaeiinents uf 
tuvi^eu this leigu hear the same character of servihiy. 
Xew political oiteiiccs \\erc created in eveiy juoliainciit, 
against which the seveiest penalties were denunneed. 
The nation had scarcely time to lejuice in the lermiiiatinTi 
of those long debates between the houses of Yuik aod 
Lanctister, when the king’s clivoico, and the consetpieiit 
illegitimacy of his eldest daughter, laid open The suc- 
cession to flesh questions. It was needlessly imnainrul 
and imjnst to bastardize the piincess Mary, whose title 
ought rathei to have had the confirmation of parliament. 
But Heiiiy, who would have deemed so model ate a 
proceeding injurious to his cause in the eyes of Europe, 
and a sort of concession to the adversaries of the divorce, 
])rocuied an act settling the ciovm on his chilclien ly 
Anne or any subsequent wife. Any person disputing the 
lavvd'ulness of the king s second mairiage might, by the 
sort of construction that would be put on this act, 
become liable to the penalties of tieason. In two years 
more this very marriage was annulled by sentence ; and 
it would, perhaps, have been ti'easonable to assort the 
princess Elizabeth’s legitimacy. The same punishment 
was enacted against such as should maixy without 
licence under the great seal, or have a criminal inter- 
couhse with, any of the king's children ‘‘lawfully born, 
or otherwise commonly leputed to be his childien, or 
Ins sister, aunt, or niece.” ® 

Henry’s two divorces had created an uncertainty as 
Act giving succession, which pailiament 

pnicLimd” endeavoured to remove, not by such constitu- 
foice tional provisions in concurrence with the crown 
as might define the course of inheritance, 
but by enabling the king, on failure of issue by Jane 
Beymour, or any other lawful wife, to make over and 
bequeath the kingdom to any persons at his pleasure, 

pi oceods to declare that the king’s, assent maybe presumed, therefoie, to be tne 
to bills by commission under the great earliest instance of the Kings pa^-sing 
seal is as valid as if he were perboiially bills in this mannei 
pi oseiit, any custom or use to the contrary ® 2S H 8, c 18. 
notuithslaiiding 33 H 8, c. 21 This 
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not even reserving a prefeience to tlie descendants 
of former sovereigns.* By a stiKseqnent statute, the 
print Maiy and Elizabeili were nominated in the 
entail, after the kings male issue, subject, however, to 
such conditions as ho should declare, hy non-compliance 
with Avliich their right wms to cease.“ This act still left 
it in his power to limit the remainder at his discretion. 
In execution of this authority, he defused the crown, 
upon failnio of issue from his three children, to the 
heirs of the body of Maiy duchess of Suffolk, the, 
younger of his two sisters ; postponing at least, if not 
excluding, the loyal family of Scotland, descended fiom 
his elder sister Margaret. In surrendering the regular 
laws of the monaichy to one man’s caprice, this pailia- 
inent became accessory, so far as m it lay, to dispositions 
which might eventually have kindled the flames of civil 
war. But it seemed to aim at inflicting a still deepei* 
injury on futuie geneiations, in enacting that a king, 
after he should have attained the age of twenty-four 
years, might repeal any statutes made since his accession.’' 
Such a piovision not only tended to annihilate the 
autlioiity of a regency, and to expose the kingdom to a 
sort of anaichical confusion during its contiimance, but 
seemed to prepare the w^ay for a icore absolute power ot 
abrogating all acts of the legislatuie. Thieo yeais aftei 
wards it w^as enacted that pioclamations made by the 
king and council, under penalty of fine and imprison- 
ment, should have the force of statutes, so that they 
should not be prejudicial to any person’s inheiitancc, 
offices, liberties, goods and chattels, or infiinge the 
established laws. This has been often noticed as an 
instance of servile compliance. It is, however, a sti iking 
testimony to the free constitution it infringed, and deinon- 
> strates that the preiogative could not soar to the heights 
it aimed at, till thus imped hy the perfidious hand of 
pailiament. It is also to he ohseiwed, that the pownr 
given to the king’s proclamations is consideiably 
limited/ 

1 28 H 8, c V. cpptioiis had been taken to some of the 

“ 35 H 8, c 1 kind’s ecclesiastical proclamationis, TV Inch 

^ 28 H 8, c 17 altered laws, and laid taxes on spmtual 

^ 31 H 8, c 8. Burnet, i. 263, cx- persons He justly ohseives that the re- 
plsins tne origin of this act Great ex- stnctionscontainedmitpve greatpoTver 

D 2 
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A gOA'cmineiit adniinistered witli so fi eqneiit Tit ilationa 
not only of the chartered piivileges of Engiishineii, Imt 
of those still more sacred rights which natural law 
has established, must have been regarded, one would 
imagine, with just abhonence, and earnest longings fur 
a change. Yet contempoiary axithoriiics by no means 
answer to this expectation. Some mention Heiny after 
his death in languag'e of eulogy ; and, if we except those 
whom attachment to the ancient religion had inspiied 
■with hatred towards his memory, xery few appear to 
have been aware that his name would descend to posterity 
among those of the many tyra)itB and oppiessors of 
innocence, whom the wrath of Heaven has raised 
np, and the servility of men has endured. I do not 
indeed believe that he had really conciliated his 
people’s affection. That peifect fear wEich attended 
him must have cast out love. But he had a few qualities 
that deserve esteem, and several which a nation is 
pleased to behold in a sovereign. He wanted, or at 
least did not manifest in any eminent degree, one nsiml 
vice of tyiants, dissimulation : his manners were affable, 
and his temper generous. Though his schemes of foreign 
policy were not very sagacious, and his wars, either 
wth France or Scotland, productive of no matciial 
advantage, they were uniformly successful, and retrieved 
the honour of the English name. But the mam cause of 
the reverence with which our forefathers cherished this 
king’s memory was the share he had taken in the Be- 
formation. They saw in him, not indeed the proselyte 
of their faith, but the subverter of their enemies’ power, 
the avenging minister of Heaven, by whose giant arm 


to the judges, who had the power of ex- 
pQimdmg 1X1 their hands The proarable 
ib full as offenbivc as the body of the act; 
reciting the contempt and disobedience 
of the king's proclamations by some 
“ who did not consider what a Ling by 
fm 'I oyal poirei might do/’ which, if it 
continued, would tend to the disobe- 
dience of the laws ol God, and the dis- 
honour of the king’s ratgesty, “ who might 
full ill bear it," &c See this act at 
length mthe great edition of the statutes 
There was one singular piovision the 


clause protecting all persons, as men- 
tioned, in their inheritance or othei pro. 
perty, proceeds, “nor shall by vntueof 
the said act suffer any pains of death ” 
But an exception is afterwards made for 
“ snch peisons which shall offend against 
any proclamation to be made by the 
king’s highness, his heirs or successois, 
for or concerning any kind of heresies 
against Christian doctrine.” Thus it 
seems that the king claimed a powder to 
declare heresy by pioclamation, unde*' 
penalty of death. 
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tlie cliain of superstition liadbeen broken, and tlie prison 
gates burst asunder/ 

Tlie ill-assorted body of councillors wlio exercised tlie 
functions of legency by Henry’s testament 
were sensible tliat tliey bad not sinews to wield mer^fEd- 
bis iron scieptre, and that some sacrifice must '^^uivrs 
be made to a nation exaspeiated as well as 
oveiawed by tbe violent measures of bis reign. In tbe 
first session, accoidingly, of Edwaid’s parliament, tbe 
new treasons and felonies wbicb bad been created to 
please bis father’s sanguinary disposition weie at once 
abrogated/ 

Tbe statute of Edward III. became again tbe standard 
of bigb treason, except that tbe denial of tbe king’s 
supremacy was still liable to its penalties. Tbe same 
act, wbicb relieves tbe subject from these teirors, con- 
tains also a repeal of that wbicb bad given legislative 
validity to tbe king’s proclamations. These provisions 
appear like an elastic recoil of tbe constitution after tbe 
extraordinary pressure of that despotic reign. But, how- 
ever they may indicate tbe temper of pailiament, we 
must consider them but as an unwilling and insincere 
compliance on tbe part of tbe government. Henry, too 
arrogant to dissemble with bis subjects, bad stamped tbe 
law itself with tbe piint of bis despotism Tbe more 
wily courtiers of Eelward’s council deemed it less ob- 
noxious to violate than to new-mould tbe constitution. 
For, although proclamations bad no longer the legal 
character of statutes, w^e find several during Edwaid’s 
reign enforced by penalty of fine and imprisonment. 
Many of tbe ecclesiastical changes were fiist established 

2 Gi ay has finely glanced at this bmht to the king’s supremacy p 351 
point of Henry's character, m that beau- After all, Henry was every whit as 

tiM stanza where he has made the good a king and man as Fiancis I .whom 
founders of Cambridge pass befoie our there are still some, on the other side of 
eyes, like shadows over a magic glass the Channel, servile enough to e\tol , not 

m tlie least more tyi annual and san- 
— - - the majestic lord guinary, and of better faith towards his 

WTio bi.to the bonds of Eomc neighbours 

In a poet, this was a fair employment ^ i Edwr 6, c 12 By this act it it, 
of his ait, but the partiality of Bumet provided that a lord of pailiament shaL 
cowwds Henry VIII is less w arrantable , have the benefit of clergy though he can* 
and he should have blushed to excuse, not read Sect u Yet one can haidiy 
by absurd and unwoithy sophistry, the believe that this provision was necessary 
pmushmontof those who refusea to swear at so late an era. 
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bj no otlior aniliority* tlicmgli afterwarcln Minei ionetl by 
parliament. were tlius iixed ftir the pi ilo i>f pro- 

visions; bad im mey was cried dowm, with penalties on 
those who should buy it under a certain valne, and the 
melting of the cm rent coin prohibited on pain of for- 
feiture.'" Some of these might possibly have a sanction 
from piccedent, and from the acknowledged prerogative 
of the crown in legnlatmg the coin. But no legal apology 
can be made for a proclamation in Apiil, 1549, addressed 
to all justices of the peace, enjoining them to arrest 
sowers and telleis abroad of vain and forged tales and 
lies, and to commit them to the galleys, there to row in 
cliains as slaves duiing the king’s pleasure.^ One would 
imagine that the late statute had been repealed, as too 
far restraining the royal power, rather than as giving it 
an uiiconstitutioiicil extension. 

It soon became evident that if the new administration 
Att under fully imbibed the saiigiiinary spirit of 

hioui their late master, they weie as little scrupulous 
Seymour. bending the rules of law and justice to their 
purpose in cases of treason. The duke of Somerset, 
nominated by Henry as one only of his sixteen executors, 
obtained almost immediately afterwards a patent from 
the young king, constituting him sole regent under the 
name of protector, with the assistance, indeed, of the 
rest as his councillors, but with the power of adding any 
others to their number. Conscious of his own usurpa- 
tion, it was natural for Somerset to dread the aspiring 
views of others ; nor was it long before lie discoveied a 
nval m his brother, loid Seymour, of Sudeley, whom, 


b 2 Strype, 147, 341, 491. 

^ Id 149 Or Lingard has remarked 
aa important change in the coronation 
ceremony of Edwaid VI Formerly the 
king had taken an oath to preserve the 
Uhei ties oi the realm, and especially those 
granted by Edwaid the Confessor, &c, 
before the people weie asked whethei 
they would consent to have him as their 
king Sec the loi m observed at llichard 
the Second’s cmouation m Rymer, vii 
158 But at Edw aid’s coumation the 
archbishop presented the king to the 
people, a^ iighthil and undoubted in- 
heiiTor by the law sot God and man to 
the royal dignity and uown mipenal of 


this realm, &c , and asked if they would 
seive him and as&ent to his coronation, 
as by thoir duty of allegiance they ivero 
bound to do All thib w as ht lure the oath. 
2 Burnet, Appendix, p. 93 
Few will pretend that the curonation* 
or the coronation oath, was essential to 
the legal succession of the crown, or the 
exercise of its pieiogatues. ^iit this 
alteration in tlio form is a curious proof 
of the solicitude displayed by the Tudors, 
as it was much moie by the’ next family, 
to suppress every recollection that could 
malce their soveieignty appe^ir to be o! 
popular oiigiu. 



Ed\t. VI XI TAINDEPw OF LORD feEYI^IOUR. 

aecctrcling to ilio policy of fhat age, lie thoiiglit it neces- 
sary to destioy by a hill of attamdei. {Seymour Mas 
appaiently a dangerous and impiinciplcd man, lie had 
coni ted the favour of the young king hy small presents 
of money, and appears beyond question to have entei- 
taiiied a hope of marrying the piincess Elizabeth, vdio 
had lived much in his lion.se dniing his shoit union with 
the queen dowager, it rvas surmised that this lad}" had 
been poisoned to make looin for a still nobler consoit^‘ 
Eut in this theie could bo no ticason , and it is not 
likely that any evidence wms given which could have 
brought him Muthin the statute of Edward 111. In this 
lu’osecution against lord Seymour it rvas thought expe- 
dient to follow the very worst of Henry’s precedents, 
by not hearing the accused in his defence. The bill 
passed thioiigh the upper house, the natural guaidian of 
a peer’s life and honour, without one dissenting voice. 
The commons addressed the king that they might hear 
tlie witnesses, and also the accused. It was answered 
that the king did not think it necessary for them to hear 
the latter ; but that those who had given their deposi- 
tions before the lords might repeat their evidence before 
the lower house. It rather appears that the commons 
did not insist on this any farther ; but the hill of at- 
tainder was earned with a few negative voices.® How 
striking a pictuie it affords of the sixteenth century, to 
behold the poioular and well-natured duke of Somerset, 
more estimable at least than any other statesman em- 
ployed under Edward, not only piomoting this unjust 
condemnation of his brother, but signing the warrant 
under which he was beheaded ’ 

But it was more easy to ciush a single competitor than 

<i Haynes’s State Papers contain many absurd exaggeration, m the articles 
curious proofs of the incipient amour against loid Seymour, that, had the 
between lord Seymour and Elizabeth, fonner proved immediately with cluhl 
and show much indecent tamilianty on alter her marriage with bun, it might 
one side, with a little childish coquetry have passed for the king’s 'Fins mar- 
on the other These documents also riage, bowe\ or, did not fake place before 
rather tend to confirm the story of our June, Heniy having died in January, 
elder historians, which I have found Ellis’s Letters, u 150. 
attested hy foreign writers of that age ^ Journals, Feb 27, March 4 , 15iR-9 
(though Burnet nas thrown doubts upon Fiom these 1 am led to doubt whether the 
It), that some dilTcrenccs between the commons actually lieaidwitnessebagainsi 
queen-dowager and the duchess of So- Seymour, which Burnet and Sti’jpe havt 
merset aggravated at least those of their taken fer granted, 
husbands P 61. W. It is alleged with 
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t.0 keep in stibjeeiion tlie subtle and daring spirits 
•vtt'iiuaer Ileiirv’s councils, and jealous of tiio 

ot duke of nsTii'pation of an ecinal. Tlie pr< )tector, atti ilmt* 
SomcTbct success, as is usual with men in ]iuwer, 

ratlier to skill than fortune, and confident in the two 
fiailest suppoifs tliat a minister can liave, tlie faTour i d 
a cliild and of the lower people, was stri]>ped of Ins 
autliority witliin a few niontliB after tke exi‘cution of 
lord Seymour, by a confederacy wliieb lie bad neither 
the discretion to prevent nor the firmness to resist. 
Though from this time but a secondary character upon 
the public stage, he was so near the throne as to keep 
alive the siisjudons of the duke of Xorthumbeiland, who, 
mth no ostensible title, had become not less absolute 
than hiniseK It is not improbable that Someisct was 
innocent of the charge imputed to him, namely, a con- 
spiracy to muider some of the privy councillois, which 
had been elected into felony by a lecent statute , but the 
evidence, though it may have been false, does not seem 
legally insufficient. He demanded on his trial to be 
confronted with the witnesses, a favour rarely granted 
in that age to state criminals, and which he could not 
veiy decently solicit after causing his brother to be con- 
demned xmlieaid. Three lords, against whom he was 
chaiged to have cons|)iied, sat upon his trial , and ityns 
thought a sufficient reply to his complaints of this breach 
of a known principle that no challenge could be allowed 
in the case of a peer. 

From this designing and unscrupulous oligarchy no 
measure conducive to liberty and jUvStice could be ex- 
pected to spring. But among the commons there must 
have been men, although tbeir names have not descended 
to us, who, animated by a purer zeal for these objects, 
perceived on how piecarious a thiead the life of every 
man was suspended, when the private deposition of one 
suborned wdtness, unconfronted with the prisoner, could 
suffice to obtain a conviction in cases of treason. In the 
^ worst period of Edward’s leign we find inserted in a bill 
^creating some new treasons one of the most important 
I constitutional provisions which the annals of the Tudor 
Ifamily afford. It is enacted that ‘‘ no peison shall be 
indicted for any manner of treason except on the testi- 
mony of two lawful witnesses, who shall be brought in 
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person before tbe accused at tlie time of bis trial, to 
avow and maintain wbat they have to say against liim, 
nnless be shall willingly confess tbe charges.”^ This 
salutary provision was stiengtbened, not taken away, as 
some later judges ventmed to asseit, by an act in tbe 
leign of Mary. In a subsequent part of this work I 
shall find an opportunity for discussing this important 
blanch of constitutional law. 

It seems baldly necessary to mention tbe momentary 
usurpation of lady Jane Grey, founded on no 
pictext of title which could be sustained by 
any argument. She ceiiainly did not obtain 
that degree of actual possession which might have shel- 
tered her adheipiits under the statute of Heniy YII . ; 
nor did the duke of E’orthumberland allege this excuse 
on his tiial, though he set up one of a more technical 
nature, that the gieat seal was a sufScient protection for 
acts done by its authority.® The reign that immediately 
followed is chiefly lemembered as a period of sanguinary 
persecution ; but though I reserve for the next chapter 
all mention of ecclesiastical disputes, some of Mary’s 
pioceedings in re-establishing ^lopery belong to the civil 
history of our constitution. Impatient under the ex- 
istence, for a moment, of rights and usages which she 
abhoirod, this bigoted woman anticipated the legal 
authority which her parliament was ready to intei pose 
for their abrogation , the Latin liturg)^ was restoied, the 
married cleigy expelled fiom their livings, and even 
many protestant ministers thrown into piison for no 


f Stat 5 & G Edw. 6, c 11, s 12 
S Burnet, ii. 243 An act was roade 
to confirm deed=;of private persons, dated 
dunng Jane’s ten days, concerning winch 
some doubt had arisen. 1 Mary, sess 2, 
c 4 It IS said in this statute, “her 
highness’s lawful possession was 

for a time disturbed and disqnieted. by 
traitorous rebellion and usurpation.” 

It appears that the young king’s on- 
gmal intention ivas to establish a modi- 
fied, Salic law, excluding females fiom 
the crown, bnt not their male heirs In 
a writing drawn by himself, and entitled 
“My Device for the Succession,” it is 
entailed on the heirs male of the lady 
queen, if whe tuive any before his death; 


then to the ktdy Jam and Jiei lieiismaU . 
then to the heirs male of lady Katharine , 
and m every instance, except Jane, ex- 
cluding the female herself Stiype’s 
Craiimer, Append 164. A late author, 
on consulting the original MS, in the 
king’s handwriting, found that it had 
been at first written “the lady Jane’s 
heirs male,” hut that the words “and 
her ” had been inteilined. Kares's Me- 
moirs of Lord Burghley, i. 451 Mi. 
Naies does not seem to doubt but that 
this was done by Edward hiiubelf the 
change, however, is remarkable, and 
should probably be ascribed to North 
umberland’s influence 
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other crime than theii rel3gi<ai, before any change luicl 
been niadti in the establibhed laws.^ Ihe queen, in fact, 
and tliojie around her, acted and felt as a iegiumate 
guveniment restored after an nsnrpation, and treated the 
lecont statutes as mill and invalid. But even in matters 
of temporal guvermnent the stretches of pierogative were 
moie violent and alarming than during hei bro tiler's 
reign. It is due, indeed, to tlie memory of oin^, who has 
left so odious a name, to lemark that Mary was coiisfden- 
tioiisly averse to encroach iij)on what she nndei stood to 
be the piiviloges of her people. A wretched hook hav- 
ing been wiitten to exalt her prerogative, on the ridi- 
culons pretence that, as a queen, she ivas not bound by 
the laws of formei kings, she showed it to Gai diner, and 
on his expressing indignation at the sojihism, threw it 
heiself into the lire. An act passed, however, to settle 
such questions, which declares the queen to have all the 
lawful preiogatives of the crown.' But she was sur- 
rounded by wicked councillors, lenegados of every faith, 
and ministers of eveiy t}Tanny. ^\e must, in candour, 
attribute to theii advice her arbitrary measuies, though 
not her persecution of heresy, winch she counted for 
virtue. She is said to have extorted loans from the 
citizens of London, and others of her subjects.^" Tbis, 
indeed, was not more than had been usual with her ]U'e- 
decessors. But we find one clear instance during her 
I'eign of a duty upon foreign cloth, imposed without 
assent of parliament ; an encroachment unprecedented 
since the reign of Richard II. Seveial proofs might bo 
adduced from records of arbiriary inquests for olfences 
and illegal modes of punishment. The torture is, pei- 
licips, more frequently mentioned in her short reign than 
in all former ages of our history put together, and, pro- 

h Bumet. Strype, m 50, 53 Carte, for winch was afterwards substituted 
290 I doubt ^\hether we have any “ during g:ood behaviour " Burnet, Aiiji. 
tiling in our history more like conquest 257 Collier, 21 S 
than the administration of 1553 The i Burnet, ii 278 Stat 1 Mary, sess. n, 
queen, m the month only of October, cl Dr Lingaid rather strangely tells 
presented to 256 In mgs, restonng all this story on the authonty ol father 
those turned out under the acts oi uni- Persons, whom his readers probably dr 
fomiity Yet the depnvation of the not ebteem quite as much as he doesl If 
bishops might be justified probably by he had attended to Burnet, he would Inn « 
the terms of the commission they had found a nioie sufficient voucher, 
token out m Edward’s reign, to hold Carte, 330 
their sees during tlie king’s pleasuie. 
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bably from tliat imitation of foreign govenimeiits, wliieli 
coiitiibiited not a little to deface our constitution in tlie 
sixteentli centniy, seems delibeiately to have been intro- 
duced as part ot tbe piucess in those daik and imoon- 
ti oiled tribunals which investigated offences against the 
state.’” A commission issued in 1557, authoiising the 
persons named in it to inc[uire, by any means they could 
devise, into charges of heresy or other religious offences, 
and in some instances to punish the guilty, in others of 
a graver nature to lemit them to their ordinal les, seems 
(as Bui net has well observed) to have been meant as a 
jirelimmaiy step to bunging in the inquisition. It was 
at least the geim of tlie high-commission court in the 
next reign.” One proclamation in the last year of her 
inauspicious administration may be deemed a flight of 
tyranny beyond her father’s example, which, after de- 
nouncing the importation of books filled with heresy and 
tieason from beyond sea, proceeds to declaie that who- 
evei should be found to have such books in Lis pos- 
session should be leputed and taken for a rebel, and 
executed according to martial law.® This had been pro- 
voked as w’-ell by a violent libel written at Geneva by 
Goodman, a refugee, excitmg the people to dethrone the 
queen, as by the recent attempt of one Staflord, a de- 
scendant of the house of Buckmgham, who, having 
landed with a small force at Scarborough, had vainly 
hoped that the general disaffection would enable him to 
overthrow hei govemment.P 


Haynes, 195 Bumet, n Appendix, 
256. Ill 243 

Bumet, 11 34t. Collier, ii 404, and 
Lingard, \u 2G6 (who, by the way, con- 
founds this cuinimssion with something 
diffeient tw’u yeais eaiher), will not hear 
of this allubiou to the inquisition But 
Bumet has said nothing that is not per- 
fectly just. 

° Stiypp, ill, 459. 

P See Stafford’s proclamation fiom 
Scarborough castle, Strype, iii Appendix, 
No 71. It contains no allusion to re- 
ligion, both pai ties being weaiy of Mary’s 
Spanish compels The important letters 
of Noaillea, the French ambassador, to 
w hich Cai te had access, and which have 
since been printed, have affoi ded inionna- 
aon to l)r. Lmgauh and. with those of 


the imperial ambassador, Ilenard, which 
I have not had an opportunity of seeing, 
throw much light on this reign. I'hey 
certainly appear to justily the restraint 
put on Elizabeth, who, if not herself 
privj' to the conspiracies planned in her 
behalf (which is, however, \ ery probable), 
w'as at least too dangeioiis to be lett 
at liberty Noailles intrigued with the 
malecontents, and instigated the rebellion 
ot Wyatt, of which Dr Lingard gives a 
very inteie&ting account Carte, indeed, 
differs from him in many of these cir- 
cumstances though waiting from the 
same souice, and partiailaily denies that 
Noailles gave any encouragement to 
Wj att It is, however, cn ulent from the 
tenor of his despatches that he had gone 
aireat lengths m fomenting the discor 
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Notwitlistanding, liowever, tliis api^arently iincon 
trolled career of power, it is certain that ilie cliildren 
of Hemy VIII. did not preserve liis almo.st absolute 
dominion over pailiainent. I have only met 
of wtli one instance in his reign where the com- 
mons le- xnons refused to pass a hill recommended hy 
of^trur^ the crown. This was in 1532 ; but so inu|ue.s- 
pmur nf \veie the legislative rights of parlia- 

tuebotwo inent, that, although much displeased, even 
reigns. J-Xeniy was forced to yield.*^ We find seveiul 
instances during the reign of Edward, and still more in 
that of Mary, where the commons rejected hills sent 
down from the upper house; and though tlieie was 
always a majority of peers for the government, yet the 
dissent of no small number is frequently lecorded in the 
former reign. Thus the commons not only thre^v out a 
bill creating seveial new treasons, and snhslitutcd one 
of a more moderate natiue, with that memorable clause 
for two witnesses to he produced in open coiiii:, which I 
have alieady mentioned;*' hut rejected one attainting 
Tunstal bishop of Durham for misprision of tieason, and 
were haidly brought to grant a subsidy.® Theii conduct 
in the two former instances, and probably in the third, 
must he attributed to the indignation that was generally 
felt at the usurped power of Northumberland, and the 
untimely fate of Somerset. Several cases of similar un- 
willingness to go along with court, measures occurred 
under Mary. She dissolved, in fact, her two first par- 
liaments on this account. But the third was far from 
obsequious, and rejected several of her favourite hills. 


tent, and \\as evidently debiious of the 
success of the msun action, in. 36, 43, &c 
This ciitical state of the government may 
furnish the usual excuse for its iiguur 
But its unpopularity vas brought on by 
Mary’s breach of her word as to leligioa, 
and still more by bei obstinacy iii form- 
ing her union witb Philip against the 
general voice of the nation, and the 
opposition of Gardiner, vho, however, 
after her resolution was taken, became 
Its strenuous supporter in public For 
the detestation m which the queen w'as 
held, see the letters of Noailles, passim , 
but with some degree of allowance foi 
tUa own an tip? thy to h *» 


‘l Burnet, i ll'r The king refused 
his assent to a bill which had passed both 
houses, but appaiently not of a political 
natme Louis’ Journals, p. 162 
^ Bmnet, 190 

8 Id 195, 215 This was the par- 
liament, m order to secure favourable 
elections for which the council had wnt- 
ten letters to the sheiiffs These do not 
appear to have av ailed so much as* they 
might hope 

t Carte, 311, 322. Noailh's, v 252 H© 
says that she committed some knights 
to the Towel foi their language m the 
house Id 24^ Burnet, p 32 {.mentions 
tlie vanie. 
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Two leasons principally contributed to tliis opposition : 
the one, a feai^ of entailing upon tlie countiy those 
nnmcions exactions of w4iich so many geneiations had 
complained, by leriYing the papal supremacy, and more 
especially of a restoration of abbey lands ; the other, an 
extieme repugnance to the queen’s Spanish connection.'^ 
If Mary could have obtained the consent of parliament, 
she -vTould have settled the crown on her husband, and 
sent her sistei , perhaps, to the scaffold.'^ 

Theie cannot he a stionger proof of the increased 
weight of the commons during these reigns ^ 

’ than the anxiety of the court to obtain favour- ot tiw ^ 
‘able elections. Many ancient boroughs, im- strengthen 
doubtedly, have at no period possessed suffi- aseifby 
dent importance to deserve the elective fraii- 
chise on the score of their riches or population ; 
and it is most likely that some temporary interest ox 
partiality, which cannot now be traced, first caused a 
writ to be addressed to them. But there is much reason 
to conclude that the councillors of Edward VI., in 
erecting new boroughs, acted upon a deliberate plan 
of stiengthening their influence among the commons. 
Twenty- two boroughs were created or restored m this 
short leign, some of them, indeed, places of much con- 
sideration, but not less than seven in Cornwall, and 
several otheis that appear to have been insignificant. 
Mary added fouiteen to the number ; and as the same 
course was pursued under Elizabeth, we in fact owe a 
great part of that irregularity in our popular representa- 
tion, the advantages or evils of which we need not 
heie discuss, less to changes wrought by time, than to 
deliberate and not very constitutional policy, h^or did 
the government scruple a direct and avowed interference 


Bumot, 322. Carte, 296. Hoailles 
says that a thud part of the commons m 
Mary’s fiist paiUament was hostile to 
the repeal of Edward’s laws about re- 
ligion, and that the debates lasted a week, 
11 247. The Journals do not mention any 
division ; though it is said m Stiype, iii, 
204, that cne member, sir Ralph Bagnal, 
refused to concur in the act abolishing 
the supremacy The queen, however, in 
her letter to cardinal Pole, says of this 
repeal; ‘^quod non sme contentione, dis- 


putatione acii, et summo labore fidehum 
factum est” Lingard, Carte, Philips’s 
Life of Pole. Noailles speaks repeatedly 
of the strength of the protestant party, 
and of the enmity which the English 
nation, as he expressed it, bore to the 
pope. But the aversion to the marriage 
with Philip, and dread of falling under 
the yoke of Spam, were common to both 
rehgions, with the exception of a few mere 
bigots to the church of Rome, 

* NoaiUes voi v pas&un. 
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ivith elections. A circular letter of Edward to all tlw 
sheriifs commands them to give notice to the frceholdeis. 
citizens, and burgesses, within their respective counties, 
“ that our pleasure and commandment is, that the}' shall 
choose and appoint, as nigh as they possibly may, men 
of knowledge and expeiience within the counties, citi(\s, 
and boroughs;” hut ncvoitheless, that where the privy 
council should “ recommend men of learning and vdsdoin, 
in such case their directions he legaided and followed.” 
tSeveial poisons accordingly wcie recommended by leiteis 
to the sheiitfs, and elected as knights for ditfoient shiies , 
all of whom belonged to the couii:, or weie in places of 
trust about the king.'" It appears probable that persons in 
office foimed at all times a veiy considerable portion of 
the house of commons. Another circular of Mary before 
the pailiament of 1554, directing the sheriffs to admonish 
the electors to choose good catholics and ‘‘inhabitants, 
as the old laws require,” is much less unconstitutional , 
])at the call of Sussex, one of hei most active councillors, 
wrote to the gentlemen of Eorfolk, and to the buigcsses 
of Yarmouth, requesting them to reseiwe their voices foi 
the person he should name.^ There is reason to believe 
that the couit, or rather the impel ial ambassador, did 
homage to the power of the commons, by piesents of 
money, in order to procure their support of the unpopular 
uiairiage with Philip and if Koailles, the ambassador 
of Henry II., did not make use of the same means to 
tliwai't the grants of subsidy and other mcasuies of the 
administration, he was at least very active in piomising 
the succour of France, and animating the patiiutism of 
those unknown leaders of that assembly, who withstood 
the design of a besotted woman and her unpiineipled 
eouncillois to transfer this kingdom under the yoke of 
Spain. ^ 

It appears to be a very natural inquiry, after beholding 
the couise of administration under the Tudor line, by 
what means a government so violent in itself, and so 

> Strype, 11 394 Mary’s coinisf'llors, the Pafrots and A nni- 

* Id lu 155 Barnet, 11 228 dels, the mobt ^^orthlo^s <4 mankind "We 

® Burnet, 11 262,277 are, in fact, sieatlv indelited to Xoailles 

D Xoailles, V 190 Of the truth of foi Ins spmtcd actnity, \\hicli contn* 
tins plot there can he no rational ground bated, in a high degree, to secure bottr 
to doubt*, even Dr Lmgard has notlnng the piotestant religion and the iiatiuna! 
'0 advance against it but the assertion of ludepcndeuce of oui ancestors. 
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plainly inconsistent witli the aclmowledged laws, could 
be maintained , and wliat had become of that 
English spiiit which had not only conti oiled tbeiagii 
such injudicious princes as John and Eichaid S 
IJ , but withstood the hist and third Edwaid 
hi the fulness of their pride and glory. Xot, indeed, 
that the excesses of pierogative had evei been thoioughly 
restrained, or that, if the memorials of eailier ages had 
liemi as caiefully preserved as those of the sixteenth 
century, we might not possibly find in them equally: 
flagrant instances of oppiession ; but still the petitions 
of paiiianient and frequent statutes lemain on lecord, 
beaiing witness to oui constitutional law, and to the 
energy that gave it birth. There had evidently been a 
letrogiade tendency towards absolute monarchy between 
the leigns of Heniy YI. and Hem 3 ^ YIII. Xor could 
this be attributed to the common engine of despotism, a 
militaiy foice. For, except the yeomen of the guaid, 
fifty in number, and the common servants of the king’s 
household, there was not, in time of peace, an armed 
man receiving pay throughout England.*' A government 
that ruled b}" intimidation was absolutely destitute of 
foice to intimidate. Hence usings of the mere com- 
monalty weie sometimes highl}’ dangerous, and lasted 
much longer than ordinar}". labble of Coinishmen, 
ill the reign of Homy YII., headed by a blacksmith, 
maiehed up fiom their own county to the subuibs of 
London without resistance. The insuirections of 1525 
in consequence of Wolsey’s illegal taxation, those of the 
north ten 3 ’’ears afterwards, wheiem, indeed, some men 
of higher quality were engaged, and those which broke 
out simultaneous!}^ in seveial counties under Edward YI,, 
excited a welLgiounded alaim in the countiyq and in 
the two latter instances wme not quelled without much 
time and exertion. The repioach of servilit}" and patient 
acquiescence under usuiped power falls not on the 
English people, but on its natural leadeis. have 
seen, indeed, that the house of commons now and then 
gave signs of an independent spiiit, and occasioned 


® Heniy VII IBrst established a hand , the gendarmerie of France, but on ac- 
of fifty aicbers to ^\ait on him Heniy count, piobably, of the exiiense it ocra- 
VJII h^d fifty horse-guaid' 5 , each yith sioned, then equipment being too mag- 
<111 airher, demilance, and couteiller like nib-vnt. Uiun wai giyen up. 
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more trouLle, even to Ilenry VIII., tlian Im compliant 
nobility. They yielded to every mandate of liis impel n 
will; they bent witli eveiy Ineaili of Ins capiienaiy 
linmonr; they are responsible for tlie illegal tnal, for 
the iniquitons attainder, for tbe sanguinary statute, tor 
tlie tyranny wMeb they sanctioned b}' law, and fur iliat 
wbich tliey permitted to subsist witlioiit law, Xur 
was this selfish and jmsillanimous subset vieiicy inure 
characteristic of llie minions of Henry’s favt )ur, the 
Cromwells, the Eiches, the Eagets, the Eussells, and 
the Powletts, than of the representatives of ancient and 
honourable houses, the Ilowaids, the Fitz- Allans, and 
the Talbots. We trace the noble statesmen of those 
reigns concurring in all the inconsistencies of their 
1 evolutions, suppoiting all the religions of Heniy, 
Edward, Mary, and Elizabeth ; adjudging the death of 
Someiset to giatify Xorthumheiiand, and of Xortiiuniher- 
land to redeem their particiiiatioii in his fiiult, setting 
up the usuipation of lady Jane, and abandoning her on 
the first doubt of success, constant only in the rapac ions 
acquisition of estates and honouis, from whatever source, 
and in adherence to the present power. 

I have noticed in a former work that illegal and 
Jurisdiction arbitrary jurisdiction exercised by the council, 
council of despite of several positive statutes, 

star- continued in a greater or less degree, thiough 
chamber, peiiod of the Plantagenet faiuily, to de- 

prive the subject, in many criminal charges, of that 
sacred privilege, trial by his peers.*^ This u&uii>cd 
jurisdiction, carried much further, and exeicised more 
vigorously, was the piincipal grievance under the 
Tudors ; and the forced submission of our foiefathers 
was chiefly owing to the terrors of a tribunal which left 
them secure from no infliction hut public execution, or 
actual dispossession of their freeholds. And, though it 
was beyond its direct jrrovince to pass sentence cn 
capital charges, yet, by intimidating jurors, it procured 
convictions which it was not authorised to pronounce. 
We are naturally astonished at the easiness with which 
verdicts were sometimes given against persons accused 


d View of Middle Ages, ch 8 I must urn secretuin, or puvy council of state, and 
here acknowledge that I did not make the the concilium ordiiumim, as lord Hale 
ro(piisitc distinction between tbe conuli. calls it, whicb alone exeicisedjuiibdictior 
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of treason, on evidence insufficient to support tlae charge 
ill point of law, or in its nature not competent to bo 
received, or unworthy of belief. But this is explained 
by the peril that hung over the jury in case of acquit ial. 
“If,” says Sir Thomas Smith, in his Treatise on the 
Commonwealth of England, “ they do pionomice not 
guilty upon the prisoner, against whom manifest witness 
is brought in, the prisoner escapeth, but the twelve are 
not only rebuked by the judges, but also threatened of 
punishment, and many times commanded to appear in 
the star-chamber, or before the privy council, fur the 
matter. But this threatening chaneeth oftener than the 
execution thereof; and the twelve answer with most 
gentle woids, they did it accoidmg to their consciences, 
and jiray the judges to be good unto them ; they did as 
they thought right, and as they accorded all ; and so it 
]3asseth away for the most part. Yet I have seen in my 
time, but not in the reign of the king now [Elizabeth], 
that an inquest, for pronouncing one not guilty of treason 
contiary to such evidence as was brought in, were not 
only impiisoned for a space, but a large fine set upon 
their heads, which they were fain to pay ; another 
inquest, for acquitting another, beside paying a fine, 
were put to open ignominy and shame. But these 
doings were even then accounted of many for violent, 
tyrannical, and contrary to the liberty and custom of the 
realm of England.” ® One of the instances to which he 
alludes was probably that of the jury who acquitted 
Sir Nicholas Thiockmoiton in the second year of Mary. 
He had conducted his own defence with singular 
boldness and dexterity. On delivering their verdict, 
the court committed them to prison. Four, having 
acknowledged their ofience, weie soon released ; hut the 
rest, attempting to justify themselves before the council, 
were sentenced to* pay, some a fine of two thousand 
pounds, some of one thousand marks ; a part of which 
seems ultimately to have been remitted.^ 


Commou'wealtli of England, book 3, 
c 1. The statnte 26 H 8, c 4, enacts 
that if a ^ury in Wales acqmt a felon, 
contrary to good and pregnant evidence, 
or otheiwise misbehave themselves, the 
Judge may bind them to appeal oetore 
TOL. I. 


the president and council of the Welsii 
marches The pai tulity of W elsh jurors 
V 'IS nutnnous in that age , and the re 
preach has not quite ceased 
f State Tiials, i 901 vStinie» n ISO 
In a letter to the Duke of Norfolk (Haid 
E 
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It in here to bo observed tbat ilie council of wliieli we 
have just heaid, or, as lord Hale denoininates 
it (thongli rather, I believe, for the sake </| 
distinction than npon any ancient aiitliorityX 
the king’s ordinary council, was ^oniething dif- 
feient from the privy council, with which 
several modem wiiters are apt to confound it ; that is, 
the Gonrt of jurisdiction is to be distingnislied from the 
deliberative body, the adviseis of the crown. Every 
privy councillor belonged to the concilinm oidinaiinm: 
but the chief justices, and perhaps several others vho 
sat in the latter (not to mention all temporal and 
spiritual peers, who, in the opinion at least of some, had 
a right of suffrage therein), were not necessarily of the 
former body.® This cannot be called in question, -with- 
out either charging lord Coke, lord Halo, and other 
writers on the subject, with ignorance of what existed 
in their own age, or gratuitously supposing that an 
entirely novel tiibnnal spiang up in the sixteenth cen- 
tury, under the name of the star-chamber. It has indeed 
been often assumed, that a statute enacted early in the 


1 hi:i nut 
lh«' fcuinG 
with the 
cum t 

ei Cl ted by 
HcniyVil 


wicke Papers, i 46) at the time of the 
Yoik&hire rebellion m 1536, he is di- 
rected to question the jury who had 
acquitted a paiticular person, m uidei to 
disco\ er then motive Norfolk seems to 
ha\ e objected to this for a good reason, 
least the feai theieof might trouble 
others in the like case ’’ But it may not 
be uncandid to ascribe this rather to a 
leaning towards the insurgents than a 
constitutional principle 
S Hale's Juusdiction of the Lords’ 
House, p 5 Coke, 4th Inst 65, where 
w c have the following passage — “ So 
this court, [the court of stai -chamber, as 
the concilium was then called,] being 
holden coium rege et concilio, it is, or 
may bo, compounded ot three several 
councils ; that is to say, of the lords and 
others of his majesty’s privy council, 
dlways judges without appointment, as 
nefore it appeareth 2 The judges of 
either bench and baions of the exchequei 
are of the king’s council, for matters of 
law’, &c ; and the twm chief justices, or 
in their absence other two justices, are 
standing judges of this comt 3 The 
lords of parliament ai e propei ly cle ini^iio 


concilio legis; but neither those, not 
being of the king’s privy council, nor any 
ot the rest of the judges or barons of the 
exchequer, are standing judges of the 
court ” But Hudson, in his Treatise of 
the Court of Stai -Chamber, written about 
the end of James’s reign, luclineis to 
think that all peers had a light of sitting 
in the court of star-chamber , theie being 
several instances where some w ho w t re 
not of the council of state were prese it 
and gave judgment as in the cu»c of ^Ir. 
Davison, “and how they were complete 
judges unsworn, if not by then iiair e 
right, I cannot comprehend, lor suiely 
the railing of them m that case was md 
made legitimate by any act of parliaratnt , 
neither without tlieir right were tney 
more apt to be judges than any othoi in- 
ferior peisons in the kingdom , and y> t 
I doubt not but it restetU in tlie king’s 
pleasure to restrain any man from that 
table, as w’^ell as he may any ot his council 
from the board ” Collectanea Jui dita, 
n p 24 He says also, that it v as de- 
munable foi a bill toprayproce^sa"amst 
the defendant, to appeal befoie the king 
and his pri\ y conns li Ibid. 
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reign of Hemy VII. gave the first legal authority to the 
criminal jnrisdiction exercised by that famous court, 
which in leality was nothing else but anothei name for 
the ancient concilium regis, of which our records aio 
full, and whose encroachments so many statutes had 
endeavoured to repress ; a name derived from the cham- 
ber wherein it sat, and which is found in many prece- 
dents before the time of Henry VII., though not so 
specially applied to the council of judicature as after- 
wards.^ The statute of this reign has a much more 
limited operation. I have observed in another work, 
that the coeicivo jurisdiction of the council had great 
convenience, in cases where the oidinary couise of jus- 
tice was so much obstructed by one paity, through 
writs, combinations of maintenance, or overawing in- 
fluence, that no inferior court would find its piocess 
obeyed, and that such seem to have been reckoned 
necessary exceptions from the statutes which restrain 
its interference. The act of 3 H. 7, c. 1, appears in- 
tended to place on a lawful and permanent basis the 
jurisdiction of the council, or rather a part of the 
council, over this peculiai class of offences ; and after 
reciting the combinations supported by giving liveries, 
and by indentures or promises, the partiality of sheriffs 
in making panels, and in untiue returns, the taking of 
money by juries, the great riots and unlawful assemblies, 
which almost annihilated the fair administration of jus- 
tice, empoweis the chancellor, tieasurei, and keeper of 
the privy seal, or any two of them, wnth a bishop and 
temporal lord of the council, and the chief justices of 
king’s bench and common pleas, or two othei justices in 
their absence, to call before them such as offended in 
the before-mentioned respects, and to punish them after 
examination in such manner as if they had been eon- 
victed by course of law. But this statute, if it renders 


h The privy council sometimes met m 
the star-charabci, and made oiders See 
one 111 18 H 6 Harl MSS Catalos^ie, 
1878, ful. ^0. So the statute 21 II 8, 
c. 10, recites a decree hy tlielunq's council 
in his star <hanhher, that no Mien aititicer 
shall keep more than two alien sen'antb, 
and other matters of the same kind. 
This could no way belong to the couit 


of star-chamber, which was a judicial 
tiibunal 

It bhould be remaiked, though not to 
our immediate pin pose, that this decree 
was supposed to requiie an act of par- 
liament lor its confirmation , so far was 
tlie goveinmcnt of Henry VII 1. fium 
allocating a legislative powei m matters 
of piivate right 

E ‘i 
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legal a jurisdiction wliicli liad long been exercised witli 
imicli advantage, must be allowed to limit tlie peisoiis in 
wdioin it sbonld reside, and certainly does not convey 
by any iinplication more extensive functions over a 
different description of misdemeanois. By a later act, 
21 H. S, c. 20, the president of tbe council is added to 
tbe judges of this coiui;; a decisive piotd tliat it still 
existed as a tiibnnal perfectly distinct from tbe council 
itself. But it is not styled by tbe name of star-cbainber 
m this, any more Iban in tbe preceding statute. It is 
very difficult, I believe, to deteiiiiinc at wbat time tbe 
jurisdiction legally vested in this now coiiif, and still 
exercised by it foify years aftei wauls, fell silently into 
tbe bands of tbe body of tbe council, and was extended 
b}’’ tbein so far beyond tbe boundaiies assigned by law, 
under tbe appellation of tbe court of star-cbaiiiber. Sir 
Thomas Smith, wiitmg in the eaily part of Elizabeth’s 
reign, while be does not advert to the foimer coiii’t, 
speaks of tbe juiisdiction of tbo latter as fully estab- 
lished, and asciibes tbo vrbole praise (and to a certain 
degree it was matter of praise) to Caidinal olsoj^ 

The celebrated statute of 31 II. 8, c. 8, which gives 
tbe king’s proclamations, to a ceilain extent, tbe force 
of acts of parliament, enacts that offienders convicted of 
breaking such proclamations befoi'e certain persons enu- 
merated therein (being apparently tbe usual officers of 
tbe privy council, together with some bishops and 
judges), “in tbe star-chamber or elsewhere,” shall snlier 
such penalties of fine and impiisoninent as they shall 
adjudge. “ It is tbe eftect of ibis court,” Smith says, 

‘ to in idle such stout noblemen or gentlemen wffiicb 
vould offer wrong by foice to any manner of men, and 
cannot be content to demand oi defend tbe right by 
order of the law. It began long befoie, but took aug- 
mentation and authority at that time that cai dinal ’W^ol- 
sey, archbishop of York, was chancellor of England, 
who of some was thought to have first devised that 
court, because that he, after some intermission, by neg- 
ligence of time, augmented the authoiity of it/ which 

I Lord Hale that the jurisdiction ceedingb till near 3 11 7,” p. 38. “ The 
ol the council was gradually “ bi ought continual complaints of the commons 
mto great disuse, though there lemaiH against the proceedings betene the conrifil 
wme straggling footsteps of then pio- in causes u\il or tnmiaal, although the'* 
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was at tliat time marvellous necessary to do to repress 
llie insoleiicy of tlie noblemen and gentlemen in tbe 
nortli parts of England, who being tar fiom the king 
and the seat of justice, made almost, as it weie, an 
oi'dinary wai’ among themselves, and made theii force 
their law, binding themselves, with their tenants and 
servants, to do or revenge an iiijniy one against another 
as they listed. This thing seemed not supportable to 
the noble prince Henry YHI. ; and sending for them 
one after another to his court, to answer befoie the per- 
sons before named, after they had renionstiance showed 
them of their evil demeanour, and been well disciplined, 
as well by words as by jlcetiug [confinement in the Fleet 
prison] a while, and thereby their pride and courage 
somewhat assuaged, they began to range themselves in 
order, and to undei stand that they had a prince who 
would rule his subjects by his law and obedience. 
Since that time, this court has been in more estimation, 
and is continued to this day in manner as I have said 

did not ah’iaj's attain then conccfesion, an undertaking, and who unites, iMth all 
yet brought a disieputation upon the the learning and diligence of Spelmau, 
pioceedirigs of the council, as contiaiy Prynne, ano Maddox, an acuteness ana 
to Magna Charts, and the known laws,” Mvacity of intellect which none of those 
p 30 He seems to admit afterwards, wiitois possessed —[1827 ] [This has 
how ever, that many instances of pro- since been done in ‘ An Essay upon the 
ce<^dmgs befom them ni ciiminal causes Oiigmal Autboiity of the King’s Coiin- 
rmght be added to those mentioned hy cil, by sir Francis Palgiave, H ,’ 
loidCoke, p 43 1831 The * Proceedings and Ordinances 

The paucity of lecoids about the time of the Pi ivy Council of England,’ pub- 
of Edwaid IV rendcis the negative ar- lished by su Hun-s Us icolas, contain the 
gument lather weak bat liom the ex- tiansactionsof that body fiom 10 Pvic II 
piession of sir Thomas Smith in the (1387) to 13 Hen VI (1435), wuth some 
text, It may perhaps be mfened that the scatteicd entries for the rest of the lat- 
coiincii had mteimitted 111 a considoiable tei leign They recommence m 1540 
degree, though not absolutely disu'ied, And a material change appears to have 
their exeicise of juri'^diction for some occuiied, doubtless through Wolsoy, in 
time befoie the accession ol the house of the latter years of the interval j the 
Tudoi piivT council exercismg the same aibi- 

Mi Brodie, m his History of the tiary and penal juiisdiction, or nearly 
British Empiie under Charles I,i 158, such, as the concilium oidmaiium had 
has treated at consideiable length, and done wuth so much odium under Edw 
wuth much acuteness, this subject of the lil and Pac II. There may possibly be 
antiquity of the stai -chamber I do not a very few * instances of this before, to 
coincide in all Ins positions; but the be tiaced in the eaily volumes of the 
only one very impoitant is thatwherem Proceedings, but fiom 1540 to 1547 the 
w’c fully agree that its junsdiction was course of the privy council is just like 
chiefly usurped, as well as tyianmcal. that of ihe star-chambei, as sii Thomas 
1 will heie observe that this part of Siuitii intimates in the passage above 
our ancient constitutional history is likely quoted (p 48), and in fact considei ably 
tx) be elucidaled by a fiiend of my owm, more unconstitutional and dangerous, from 
who has all eddy given evidence to the theie being no admixture of the judges 
wotld of his singular competence for such to keoij u*' -.ome legaid to Uw —18454 
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before/’*' But, as ilie court erected by tbe statute of 
Homy YII. appears to have been in activity as Lite as 
ibe fall of cardinal Wolsey, and exeicised its jurisdiction 
over piecisoly that class of ottencos which Smith lieie de- 
scribes, it may peihaps be more likely that it did not 
wholly meige in the general body of the eoimcil till the 
luinoiity of Edward, when that oligarchy became almost 
independent and snpieme. It is obvious that most, if 
not all, of the judges in the coiii*t held tinder that statute 
weie members of the council, so that it might, in a 
coitain sense, be considcied as a committee from that 
body, who had long before been wont to inteifere with 
the punishment of similar misdemeanors. And the 
distinction was so soon foi gotten, that the judges of the 
king’s bench in the 13th of Elizabeth cite a case fiom 
the year-book of 8 H. 7, as “ conccining the stai -cham- 
ber,” which related to the limited conit erected by the 
statute."" 

In this half barbarous state of manners wo ceiiainly 
discover an ajiology, as well as motive, fur the councirs 
interference; for it is rather a servile worshipping of 
names than a rational love of libert}’’ to prefer the forms 
of trial to the attainment of justice, or to fancy that ver- 
dicts obtained by violence or corruption are at all less 
iniquitous than the violent or coriiipt sentences of a 
court. But there were many cases wherein neither the 
necessity of circumstances nor the legal sanction of any 
statute could excuse the jurisdiction habitually exercised 
by the court of star-chamber. Lord Bacon takes occasion 
from the act of Henry YII. to descant on the sage and 
noble institution, as he terms it, of that court whose 
walls had been so often witnesses to the degradation of 
his own mind. It took cognizance principally, ho tells 
us, of four kinds of causes, ''forces, fiauds, crimes, 
various of stellionate, and the inchoations or middle acts 
towards crimes, capital or heinous, not actually com- 

k Commonwealth of England, hook 3, the yeai book itself, 8 H 7, pi nit., the 
c. 4 We find bii Eoheit Sheffield m woid star-chamhei is not used It is 
1517 “put into the Tower again for the held in this case, that the chancellor, 
complaint he made to the king of my tieasurei, and pn\y seal tv ere the only 
loid Cardinal ” Lodge’s Illustiations, i , judges, and the rest but assistants Cuke, 
p 27 See also Hall, p 585, foi Wol- 4 Inst 62, denies this to bo lavv, but Jii 
sey's strictness in punishing the “lords, no better gnninds than that the piactu'© 
knights, and men of all sorts, for nots, of the star-chamber, that is, of ailifferui^ 
healing and maintenance ” tribunal, was not such 

Plow den’s Cominentanes, 393 3n 
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Blitted or perpetrated.’’" Sir Tliomas Smith uses ex» 
piessioiis less indefinite than these last, and specifies 
scandalous re2)orts of peisons in power, and seditions 
news, as oifences which they weie accustomed to punish. 
Wo shall find ahnndant pi oofs of this depamfient of 
their functions in the succeeding reigns But this was 
an violation of many ancient laws, and not in the least 
supported by that of Heniy YII." 

A tribunal so vigilant and severe as that of the stai- 
chamber, pioceedmg by modes of interrogatory 
unknown to the common law, and possessing a of the 
disci etionary power of fine and imprisonment, oUh^sSr- 
u as easily able to quell any private opposition oiambci m 

^ ^ X X i /urili inf'ino' 

or contumacy. We have seen how the coipicil theioydi 
dealt with those who refused to lend money by 
way of benevolence, and with the juries who found ver- 
dicts that they disapproved. Those that did not yield 
obedience to their proclamations were not likely to fare 
better. I know not whethei menaces were used towaids 
members of the commons who took part against the 
crown ; but it w^ould not be unreasonable to believe h. 
or at least that a man of moderate courage would scarcely 
care to expose himself to the resentment which the 
council might indulge after a dissolution. A knight 
was sent to the Tower by Mary for his conduct in par- 
liament , P and Henry YIII. is reported, not, perhaps, on 
very certain authoiity, to have talked of cutting off the 
heads of refiactoiy commoners. 

• In the persevering stiiiggles of eailier parliaments 
against Edwaid III., Eichard II., and Henry lY., it is 
a very probable conjectuie that many considerable peers 
acted in union with, and encouraged the efforts of, the 
commons. But in the peiiod now before us the nobility 
were precisely the class most deficient m that consti 
tutional spirit which was far from being extinct in those 
below them. They knew what havoc had been made 

Hist of Henry yil m Bacon’s reign, but not long afteiwaids went into 
Woiks, 11 p 290. disuse 3 The court of stai -chamber ^ as 

The 1 esult of what has been said m the old concilium ordmanum, against 
the last pages maybe summed up m a Tibosejuubdictionraanystatuteshadbeen 
lew propositions 1 'Fhc court erected enacted lioni the time ol Edwaid III. 
by the sUtute of 3 Hemy VII was not 4 Nopaitol the jurisdiction ei^erused by 
the cuint of star-chamber 2 This cevurt the stai-chambei could he maintained on 
by the statute subsisted m full force till the authority of the statute of Henry VII, 
beyond the middle of Henry VH/.’s ^ Buinet, u 324 
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among ilieir failiers By multi] >lied aitainclers clming tiio 
rivalry of tlie two roses. Tliey liad seen ten ible ex- 
amples of tliG danger of giving nmbiage to a jeakais 
couit, in tbc fate of lord Stanley and tlie duke of Biiek- 
ingliam, liotk condemned on sliglit evidence of ti cciclie- 
rous fiieiids and servants, from wlioin no man could be 
secure. Though rigour and ciuelty tend fieqiienlly to 
overturn the government of feeble princes, it is unfoi- 
tuiiately too tiuo that, steadily employed and combined 
with \igilance and coinage, they aie often the safest 
policy of despotism. A single suspicion in the dark 
bosom of Ileniy Yll., a single cloud of way ward humour 
in his son, would have been sufficient to send the proud- 
est jieor of England to the dungeon and the seafibld. 
Thus a life of eminent services in the field, and of un- 
ceasing compliance in council, could not lescue ilie 
duke of In 01 folk fiom the effects of a dislike which we 
cannot even explain. Kor were the nobles of this age 
inoie held m subjection by terror than by tlie still lia^er 
influence of gain. Our law of forfeiture ivas well devised 
to stimulate as well as to deter ; and Henry 
better pleased to slaughter the prey than to gorge him- 
self with the carcass, distiibuted the spoils it brought 
him among those who had helped in the chase. The 
dissolution of monasteries opened a more abundant source 
of munificence ; every courtier, every peer, looked for 
an increase of wealth from grants of ecclesiastical estates, 
and naturally thought that the king’s favour would most 
readily be gained by an implicit conformity to his will. 
Tendency h'othing, however, seems moie to have siis- 
of religions tainc'd the arbitrary rule of Henry YIII than 
^ fhe jealousy of the two religious paities foirdod 
in his time, and who, for all the latter years of 
his life, were maintaining a doiibtful and emulous contest 
for his favour. But this religious contest, and the ulti- 
mate establishment of the Eefonnation, are events far 
too important, even in a constitutional histoiy, to bo 
treated in a cuisory mannei ; and as, in older to avoid 
transitions, I have jiurposejy kept them out of sight in 
the present chapter, they will form the proper subject of 
the next. 
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CHAPTER II. 

0^^ THE ENGLISH CIIUHCH UXDEE HENEY YIIT. LDWAKD YL, 
AND MARY. 


State of Public Opinion as to Eelia,ion — Henry YIII/s Conti oversy with Luther — 
HisDivoice fiom Catheime — Separation fiomthe Church of Rome — Dissolutioij 
of Monasteiies — Ihogic^s of the Reformed Doctime in England — Its Establish- 
ment imdei Edwaid — Sketch of the chief pcants of Diffeience between the two 
Religions — Oppo'-itinn made by p.ut of the Nation — Cianmer — His Model a- 
tion in iiitiodiiciiig changes not acceptable to the Zealots — Mary — Persecution 
undei hei — Its effect lathei favouiable to Piotestantism. 

No revolntion lias ever been more gradually prepared 
than that wbicb separated almost one half of 
Europe from the communion of tbe lioman see ; pubuc*^^ 
nor were Luther and Zwinglo any more than 
occasional instiuments of that change, which, 
had they ncYcr existed, would a I no gieat distance of 
time have been effected nnder the names of some other 
refoimors. At the beginning of the sixteenth century 
the learned doubtfully and with caution, the ignoiant 
with zeal and eogerness, vfoie tending to depart from 
the faith and rites which authority prescribed. But pro- 
bably not even Geimanj^ was so far advanced on this 
courfeC as England, xllmost a hundred and fifty yeais 
befoi’e Luther nearly the same doctiines as he taught 
had been maintained by "Wdcliffe, whose disciples, usually 
called Lollaids, lasted as a numerous, though obscure 
and proscribed sect, till, aided by the confluence of 
foieign streams, they swelled into the Protestant Church 
of England. We hear, indeed, little of them during 
some pait of the fiftcenfh century, for tl>ey generally 
shunned persecution , and it is chiefly through recoids 
of persecution that we learn the existence of heretics. 
But immediately before the name of Luther was known 
they seem to have become more numerous, or to have 
attracted more attention, since several persons were 
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Tbiimed for lieresy, and otliers alyiired flioir eriuns, m 
tlio first years of Ilenry Viii. s leign. Home <sf these 
(as usual among ignorant men engaging in religions 
speculations) are charged with very absnid notiuiis, hnt 
it is not so material to observe their partieuLir tenets as 
the genoial fact that an inquisitive and seutarian s}ant 
had begun to prevail. 

Those who took little interest in theological quests >11 s, 
or who retained an attaclmieiit to the faith in wliiehthey 
had been educated, were in general not less oiiended than 
the Lollards themselves wnth the inoidinate opulence 
and encroaching temper of the clergy. It had ])een fur 
two or three centuries the policy of our lawyers to 
restrain these within some bonnets. Xo ecclesiastical 
privilege had occasioned such dispute or proved so mis- 
chievous as the immunity of all toiisuied persons fiom 
civil punishment for ciimes. It was a mateiial improve- 
ment in the law under Henry VI. that, instead of being 
instantly claimed by the bishop on thoir arrest for any 
criminal ohaige, they were compelled to ])lead their 
privilege at their anaignment, or aft 01 conviction. 
Henry VII. earned this much farther, by enacting that 
clerks convicted of felony should be buniml m the hand. 
And in 1513 (4 H. 8), the benefit of clergy was entiiely 
taken away from murderers and highway robben/. An 
exemption was still pieserved for priests, deacons, and 
snbdeacons. But this was not snfiicient to satisfy the 
church, who had been accustomed to shield under the 
mantle of her immunity a vast number of persons in the 
lower degrees of orders, or without any ordeis at all ; 
and had owed no small part of her influence to those who 
derived so ^ important a benefit from her protection. 
Hence, besides violent language in preaching against 
this statute, the convocation attacked one Dr. Standish, 
who had denied the divine right of clerks to their ex- 
emption from temporal jurisdiction. The temporal courts 
naturally defended Standish, and the parliament ad- 
dressed the king to support him against the malice of his 
persecutors. ^ Henry, after a full debate between the 
opposite parties in his presence, thought his prerogative 
concemed in taking the same side, and the clergy sus- 
tained a mortifying defeat. About the same time a 
citizen of London, named Hun, having been confined 
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on a charge of heiesy in the "bishop’s prison, was found 
hanged in ins chamber; and though this was asseited to 
be his own act, yet the bishop’s chancellor was indicted for 
the murder on such vehement presumptions that he would 
infallibly have been convicted, had the attorney-general 
thought fit to proceed in the tiial. This occuiring at the 
same time with the afiair of Standish, furnished each 
party with an argument, for the cleigy maintained that 
they should have no chance of justice in a temporal 
court ; one of the bishops declaring that the London juries 
weie so piejiidiced against the church that they would 
find Abel guil ty of the murder of Cain. Such an admission 
is of moie consequence than whether Hun died by his 
own hands or those of a clergyman ; and the story is 
chiefly worth remembering, as it illustiates the popular 
disposition towaids those who had once been the objects 
of reverence.^ 

Such was the temper of England when Martin Luthei 
threw down his gauntlet of defiance against the 
ancient hierarchy of the Catholic church. But, viii ’s con- 
npe as a great portion of the people might be 
to applaud the efibrts of this reformer, they Luther 
were viewed with no approbation by their sovereign. 
Ileniy had acquned a fair portion of theological learning, 
and on reading one of Luther’s treatises, was not only 
shocked at its tenets, but undertook to refute them in a 
formal answer.'’ Kings who divest themselves of their 
robes to mingle among polemical writeis have not per- 
haps a claim to much deference from strangers; and 
Luther, intoxicated with arrogance, and deeming him- 
self a more prominent individual among the human 
species than any monarch, treated Henry, in replying to 

Buniet; Reeves’s History of the Law, (vol iii 171), and others have been of 
iv p 308 The contemporary authority the same opinion The king, however 
is Kpilwey’s Reports. Colliei disbelieves in his answer to Luther's apologetical 
the murder of Hun on the authoiityof letter, whore this v as insinuated, declares 
sir Thomas More , hut he was surely a it to be his own From Henry’s general 
prejudiced apologist of the cleigy, and character and proneness to theological 
this historian is hardly less so An entry disputation, it may he inferred that he 
on the journals, 7 H 8, drawn of course had at least a considerable share in the 
bf some ecclesiastic, paiticularly com- work, though probably with the assist- 
plams of Standish as the author of pen- ance of some who had more command of 
ciTosissmue seditiones inter clencam et the Latin language Burnet mentions in 
secularem potestatem ^ another place, that he had seen a copy of 

« Bui net IS confident that the answer the Necossaiy Krudition of a Christian 
to Luther was not written hy Henry Man, full of mterlinoatiuns by the kiiijfr 
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ills book, with tlio iii<leness Ibat eliaiaeteribed bib tem- 
per. A few peaiy afterwards indeed bo tboiiglii proper 
to write a letter of apology for tbe languag(3 be bad beb I 
towards tbe king; bnt this letter, a straiigt^ medley of 
abjectness and impel tinenee, excited only eonteiiipt in 
Henry, and was piiblisbed by biin witli a hcvei e com- 
mentary. AMiatever apprebension, tborefi)re, for tbe 
future might bo giounded on tbe bninonr of tbe nation, 
no king in Europe a])peaicd so slcdfast in bis allegiance 
to Eoine as Henry Vill. at the moment when a sturiii 
sprang up that broke tbe ebain for evei . 

It IS ceidain that Homy’s marriage with bis brother’s 
His divorce uiisuppoifed by any piecedent, and 

a om tiled although the pope’s dispcnsatii m might i la.ss 
CatheiiiiG ^ defects, it bad been originally 

considered b}" many peisons in a very different light 
from those unions wbicb aie merely prohibited by the 
canons. He himself, on coming to tbe ago of fouitcen, 
entered a protest against tbe marriage which bad been 
celebrated mure than two years before, and declared bis 
intention not to confirm it ; an act wbicb must naturally 
be asciibed to bis father It is true that in this very 

® Epist Luttieri ad Heniicnm. regem tuinqiie regem per nialignos istos opera- 
missa, &c Lond 1526 The letter bears nos, puebertim cum sim. Isex et veimis, 
date at Wittenberg, Sept 1, 1525 It quern solo contemptuopuitmtvictum ant 
hail no 1 elation, theiefore, to Homy’s neglectum esse," &c. Among the many 
quarrel vuth the pope, though piobably strange things which Luthei said and 
Luthei imagined that the king wa^^ be- wrote, I know not one moie extiavagint 
coming more favom ably disposed After than this letter, which almost jus>tihe& 
saying lhat he had wntten against the the supposition that there was a \em 
king, “stultus ac prseceps,” which was of insanity in his very remarkable cha- 
true, he adds, “ in-vitantibus ns qui ma> racter 

jestati tuai paium favebant," which was d Collier, vol. ii. Appendix, Xo 2 
surely a pretence; since who, at Wit- In the Haidwicke Papcis, i 33, we have 
tenbeig, in 1521, could ha\e any motive an account of the ceremonial of the 
to wusii that Henry should be so sem- hrst marriage of Henry with Cathenno 
nlously treated^ He then bursts out m 1503 It is remaikable thnt a peison 
into the most absurd attack on Wolsey ; was appointed to object publicly m Latin 
“ illud monstrum et publicum odium totbemariiage as unlaw tul, to i reasons 
Doi et liommum, Cardmalis Eboracensis, he should there exhibit; “w hereunto 
pestis, ilia reiini tui" This was a sm- Mr Doctor Baines shall reply, and de 
gulai style to adopt in wanting to a lung, dare solemnly, also in Latin, the said 
whom he affected to propitiate , Wolsey marnage to be good and eflectual in the 
being neater than any man to Henry’s law’ of Christ’s chinch, by viitue of a 
heait Thence relapsing mto his tone dispensation, which he shall ha\e then to 
of abasement, he says, “ ita ut vehemen- be openly read ” There seems to be Sf»mc- 
ter nunc pudefactus, metuam otulos thingintlusofthetortuouspohcy of Henry 
coram majestate tua levaie, qui passiis VII , but it show s that the marriage had 
6im levitate istamc moven in talcm taa- given oflence to scrupulous minds. 
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mstrumentwe find no mention of tlie impediment on tlie 
score of affinity; yet it is liaid to suggest any otlier 
objection, and possibly a common foim bad been adopted 
in drawing up the protest. He did not cohabit with 
Catherine during his father’s lifetime. Upon his own 
accession he was remarried to her; and it does not 
appear manifest at what time his scruples began, nor 
whether they pieceded his passion for Anne Boloyn.® 
This, however, seems the moie piobable supposition ; 
yet there can be little doubt that weaimess of Catherine’s 
person, a woman considerably older than himself, and 
unlikely to bear more children, had a far gi eater effect 
on his conscience than the study of Thomas Aquinas or 
any other theologian. It by no means follows from 
hence that, accoidmg to the casuistry of the Catholic 
church and the principles of the canon law, the merits 
of that famous process w^ere so much against Heniy, as. 
out of dislike to him and pity for his queen, we are apt 
to imagine, and as the writers of that jpersuasion ha\ e 
subsequently assumed. 

It would be unnecessary to repeat what, is told by so 
many historians, the vacillating and evasive behaviour 
of Clement VII., the assurances ho gave the king, and 
the arts with which he receded from them, the unfinished 
trial in England before his delegates, Campeggio and 
Wolsey, the opinions obtained fiom foreign univeisities 
in the king’s favour, not always without a little bribery,^ 
and those of the same import at home, not given without 
a little intimidation, or the tedious continuance of the 
process after its adjournment to Eome. More than five 
years had elapsed from the first application to the pope, 
before Henry, though by nature the most uncontrollable 
of mankind, though irritated by perpetual chicaneiy and 

See Bumet,Lmgard, Turner, and the m 1528 and 1532. Vol. L Append, 
letters lately j/rmted ni State Papers, pp 30, 110. See, too, Strype, i. Append 
temp Henry VIII. pp 194, 196. No 40- 

f Burnet wishes to disprove the hn- The same writer will not allow that 
heiy of these foreign doctors But there Henry menaced the uiuveisity of Oxford 
are strong presumptions that some opi- m caise of non-compliance; yet there are 
nions were got by money (Collier, ii 58) , three letters of his to them, a tenth part 
and the greatest difficulty was found, of which, considenng the nature of the 
where corruption perhaps had least in- writer* was enough to terrify his readers 
fluence, m the Sorbonne Burnet himself Vol m Afipend p 25 These probably 
proves that some of the cardinals were Burnet did not know when he published 
hnhed by the king’s ambassador, both his first volume. 
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breacli of promise, tlioiigli stimiilatetl by impatient love, 
presumed to set at nongiit tlie jnrisdietiuii to wliicli lio 
had submitted, by a marriage with Anne. Even this 
was a fuitive step, and it was not till compelled hr the 
consequences that he avow^ed her as his tvife, and wvis 
finally divoiced from Catherine by a sentence of nullity, 
•which would more decently no doubt have ])recedecl his 
second marriage.® But, deiermined as liis mind had 
become, it was plainly impossible for Clement to have 
conciliated him by anything short of a decision wiiieh 
he conld not utter -without the loss of the emperor's 
favour, and the min of his own family’s interests in 
Italy. And even for less selfish leasons it Avas an ex- 
tremely embarrassing measure for the pope, in the cri- 
tical circumstances of that age, to set aside a dispensation 
granted by his predecessor , knoAving that, hoAvcAmr some 
erroneous allegations of fact contained thoiem might 
serve for an ou-tAvard pretext, yet the principle on Avhich 
the clmorce aa^us commonly supported in Europe Avont 
generally to restrain the dispensing poAA’cr of the holy 
see. Hence it may seem A^eiy doubtful wliether the 
treaty Avhich was afterwards partially lencAAxd through 
the mediation of Francis I., dining his interview Avith 
the pope at Nice about the end of 1533, could haA^e led 
to a restoration of amity through the only possible means ; 
when Ave consider the Aveight of the imperial party in the 


s Tbe king’s mamage is related hy 
tlio earlier histunans to have taken place 
Nov 14, 1532 Burnet, }30we\er, is 
convinced hy a letter of Cranmer, who, 
he says, could not be iniutaken, though 
he was not appiised of the tact till bome 
time afterwards, that it was not so- 
lemnised till about the 25th of January 
(vol 111 p 70 ) This letter has since 
been published in the Archseologia, vol. 
xviii, and 111 Ellis’s Letters^ ii 34. 
Elizabeth i\as horn Soptembei 7, 15 J3, 
for though Burnet, on the anthoiity, he 
says, of Cianmer, places her birth on 
Sept 11, the formei date is decisively 
condimed by letters in Harl MSS vol 
coLxxxiir 22, and vol nccLxxxvii l, 
(both set down inconectly in the cata- 
logue) If a late liibtonaii theiefore had 
contented himself with c<jminentmg on 
these dates and the clandestine iiatuie 


of the marriage, he would not have gone 
beyond the limits of that chai actor of 
an advocate for one party v\hich he has 
chosen to assume It may not be un- 
Iikely, though by no means evident, that 
Anne’s prudence, though, as Fuller siyt, 
of her, “ she vi as cunning in her chas- 
tity,” was siupiised at the end of this 
long coiutship I think a piunent cu- 
iiosity about such obsolete scandal cory 
unwoithy of lustory But when this 
author asserts Herny to luive coliahited 
with her foi three years, and lepratodly 
calls her his mistress, when he attributes 
Henry’s patience with the pope’s dii- 
canery to “the infccundiry of Anno,” 
and all this on no othei authority than a 
letter of the French ambas‘'adur, which 
amounts hardly to evidence of a tian&ient 
rumour, we cannot but complain of i» 
gieat deficiency in histuucal candour. 
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conclave, the clibcrcdit tliat so notoiions a submission 
would liav© thrown on the church, and, above all, the 
precarious condition of the Medici at Floience in case of 
a ruptuie with Charles Y. It was more probably the 
aim of Clement to delude Henry once moi e by his ] pro- 
mises ; but this was prevented by the moie violent mea- 
sure into which the caidmals forced him, of a definitive 
sentence in favour of Catheiine, whom the king was 
requii ed undei pain of excommimicatioii to take back as 
his wife. This sentence of the 23rd of March, 1534, 
proved a declaration of interminable war , and the king, 
who, in consequence of the hopes held out to him by 
Francis, had already despatched an envoy to Eome with 
his submission to what the pope should decide, now 
resolved to break off all intercourse for ever, and trust 
to his own prerogative and power over his subjects for 
securing the succession to the crown in the line which 
he designed It was doubtless a regard to this consi- 
deration that put him upon his last overtures for an 
amicable settlement with the court of Eome.^ 


t The principal authoiity on the story 
of Henry s divorce fiom Cathoime is 
BuniPt, in the fust and thud volumes of 
his History of the Hefoimation, the 
lattei collecting the former fiom addi- 
tional dociunenta Stiype, m his Eccle- 
Riastical Memoi lals, adds some paiticiilais 
not contained in Burnet, especially as to 
the negotiations with the pope in 1528; 
and a voiy little may be gleaned from 
Collier, Carte, and othei writeis Thoie 
are few pans ot history, on the whole, 
that have been better elucidated. One 
exception peihaps may yet be made 
The beautiful and alfecting story of 
Catherine’s behaviour befoie the legates 
at Dnnstable is told by Ca\endisb and 
Hull, tium w^hom later historians have 
cx-Ditd It Burnet, however, m his third 
volume, p 46, disputes its truth, and on 
what should seem conclusive authority, 
that of the original register, from which 
it appears that the queen never came into 
court but once, June 18 1529, to read a 
paper piotestxng against the jurisdiction, 
and that the king never entered it 
Carte accordingly treated the story as a 
tiiDrication. Hume of course did not 
choose to omit so interesting a circum- 
stance ; but Pr. Lingaid has pomted out 


a letter of the king, which Burnet him- 
self had punted, vol i Append 78 
mentioning the queen’s presence as w’oll 
as his own, on June 21, and gieatly coi- 
loborating the popular account To say 
the tiuth, there is no small difficulty 
in choosing between two aiithontics so 
consideiable, if they cannot be lecon- 
ciled, w'hich seems impossible , but, 
upon the whole, the preference is due to 
Hemys lettei, dated June 23, as he 
could not be mistaken, and had no motive 
to misstate 

This IS not altogether immaterial ; for 
Cathoime’s appeal to Henry, de integn- 
tate corporis usque ad secundas nuptias 
sei valil, wuthout reply on Ins part, is an 
important circumstance as to that pait of 
the question It is however, certain, 
that, whether on this occasion or not, 
she did constantly declare this ; and the 
evidence adduced to piove the cqntiary 
IS very dcfectiae, especially as opposed 
to the assertion of so viituous a wmman 
Dr Lingard says that all the I'acourable 
aifawers which the king obtained from 
foreign universities went upon the sup' 
jtosition that the former marnage had 
been consummated, and were o( no avail 
unless that could be proved. See a 
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But, long before this final cessation of intercourse with 
that court, Henry had enteicd upon a course of measures 
winch would have o]»poscd fresh obstacles to a renewal 
of the connection. He had futind a great part of his 
subjects in a disposition to go beyond all he could wish 
in sustaining Ins quarrel, not in this instance from mei e 
terror, but because a jealousy of ecclesiastical puv cr and 
of the Homan court had long hctui a soi-t of national sen- 
timent in England. The avocation of the pi oeess 

to Home, by which his duplicity and alitmation bom the 
king’s side were made evident, and the disgrace of 
'WoLsey, took place in the summer of 1 529. The parlia- 
ment which met soon afteiwaids was continned thi’ough 
several sessions (an unusual circumstance), till it com 
pie ted the separation of this kingdom from the siiprcmac} 
of Home. In the progress of ecclesiastical ii.siir})ation, 
the papal and episcopal powers had lent mutual siqqioii; 
to each other ; both consequently were involved in the 
same odium, and had become the object of lestiictiuiis in 
a similar spirit AVaim attacks wcie made on the clergy 
by speeches in the commons, which bishop Fisher 
severely reprehended in the upper house. This pro- 
voked the commons to send a complaint to the king by 
their speaker, demanding reparation; and Fisher ex- 
plained away the words that had given offence. An act 
passed to limit the fees on probates of wills, a mode of 
ecclesiastical extortion much complained of, and upon 
moi’tuaries.' The next proceeding was of a far more 
serious nature. It was pretended that AVolsey’s exercise 
of authority as papal legale contravened a statute of 
Kichard II., and that both himself and the whole liody 
of the clergy, by their submission to him, had iiicuiiocl 
the penalties of a prjemnnire, that is, the forfeiture of 
their moveable estate, besides iinprisomneiit at discretion. 
These old statutes in restraint of the papal jurisdiction 
had been so little regarded, and so many legates had 
acted in England withont objection, that Ilemy’s'prose- 


letter of Wolsey to tbe king, Jnly 1, i 13; Burnet, R3 It cost a thousand 
1527, printed in State Papers, temp manes tu piove vSir Wilham Gt.mptfjn 8 
Henry VIII, p 191; whence it appeals in 1528 These exactiuns had heon 
that the queen had been consistent in her much augmented h> Wulsoy, ■\\ho inter 
denial. ferod, as legate, with the pierogative 

I Stat 21 Hen. h cc. 6 6; StrjTpe, couu 
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cutioii of tlie clraicli on this occasion was extremely 
liarsh and unfair. The clergy, howeyer, now felt them 
selyes to he the weaker party. In convocation they 
implored the king’s clemency, and ohtained it hy paying 
a large sum of money. In their petition he was styled 
the protector and snpieme head of the chuich and clergy 
of England. Many of that body were staggered at the 
unexpected introduction of a title that seemed to strike 
at the supremacy they had always acknowledged in the 
Eoman see. And in the end it passed only with a veiy 
suspicions qualification, “ so far as is peimittcd by the 
law of Chiist.” Henry had previously given the pope 
seveial intimations that he could proceed in his divorce 
without him. For, besides a strong remonstiance by 
letter fi'om the temporal pceis as well as bishops against 
the piociastniation of sentence in so just a suit, the 
opinions of English and foieign univeisities had been 
laid befoie both houses of pailiament and of con\ucation, 
and the di voice appioved without difficulty in the for- 
mer, and by a gieat majority in the latter. Tlicso pro* 
ceodings took place in the fiist months of 15B3, while 
the king’s ambassadors at Eome w'cie s-till ])rossing for a 
favourable sentence, though with diminisiiccl 1 io]>eB. E ext 
year the annates, or fiist fiuits of benefices, a constaid 
souice of discord between tbe nations of Europe and 
their spiiitual chief, w^ere taken away b} act of pailia- 
niont ; but with a lemarkable condition, that if the pope 
would either abolish the payment of annates, or i educe 
them to a model ate burthen, the king might declare 
before the next session, by letters patent, whether this 
act, or any part of it, should be observed. It v as accoid- 
ingly confirmed by letters patent more than a year after 
it received the royal assent. 

It is difficult for us to determine whether the ])ope, hy 
conceding to Heniy the great object of his solicitude, 
could in this stage have not only ancsted the progress 
of the schism, but recovered his former ascendancy over 
the English church and kingdom. But probably he 
could not have done so in its full extent. Sir Thomas 
More, who had rather complied than concurred with 
the proceedings for a divorce (though his acceptance 
of the great seal on Wolsey’s disgrace would have been 
inconsistent with his character, had he been altogethor 

VOL. I. F 



66 


THE KING srPL’E':\!E HEAD. 


CiMP. 15. 


opposed in conscience lo tlie Icing’s measures), now 
thonght it necessary to resign, when the ]»apal anihority 
was steadily, though gradually, assailed^ In the next 
session an act ayus passed to take away all appeals to 
Eome from, ecclesiastical coiiiis, which annihilated at 
one stroke the jmisdiclion built on long usage and on 
the authority of the false decretals* This law rendered 
the king’s second marriage, which had preceded it, secure 
from being ammlled by the papal court. Henry, how- 
ever, still advanced very cautiously, and on the death of 
Warham, archbishop of Canterbury, not long before this 
time, applied to Eome for the nsnal bulls in behalf of 
Cranmer, %vhom he nominated to the vacant see. These 
were the last bulls obtained, and probably the last in- 
stance of any exercise of the papal supremacy in this 
reign. An act followed in the next session, that bishops 
elected by their chapter on a royal recommendation 
should be consecrated, and archbishops receive the pall, 
without suing for the pope’s bulls. All dispensations 
and licences hitherto granted by that court weie set 
aside by another statute, and the power of issuing them 
in la\vful oases transferred to the aichhishoj) of Canter- 
bury. The king is in this act recited to be the supreme 
head of the church of England, as the clergy had two 
years before acknowledged in convocation. But this 
title was not formally declared by parliament to apper- 
tain to the crown till the ensuing session of parliament."" 

k It IS hard to saj what were More’s a matter wholly of the pope’s compe- 
onginal sentiments about the divoice. tence, and which no other party could 
In a letter to Cromwell (Strype, i 183, take out of his hands, though he haf* 
and App No 48, Burnet, App p 280) gone along cheerfully, as Burnet sajs, 
he speaks of himself as always doubtful with the piosecution against the cleigy, 
But if his disposition had not been rather and wished to cut off the illegal juns- 
favourable to tne king, would he have diction of the Roman sec The king did 
been offered, or have accepted, the great not look upon him as hostile , fur e\ en 
seal ’ We do not indeed find his name so late as 1532, Dr. Bennet, the envoy at 
m the letter of remonstrance to the Eome, proposed to the pope that the 
pope, signed by the nobility and chief cause should be tried by four cummis- 
commonei's in 1530, which Wolsey, though sioners, of whom the king should name 
then in disgrace, very willingly sub- one, either sir Thomas More, or St<»kesly, 
scribed But in March, 1531, he went bishop of London Burnet,! 126 
dowm to the house of commons, attended ® Dr Lingird has pointed out, as 
by several lords, to declare the king's Burnet had done less distinctly, that 
Bcraples about his marriage, and to lay the bill abrogating the papal supiemacy 
before them the opinions of universities was brought into the commons in the 
In this ho perhaps thought himself acting beginning of March, and received the 
ministerially. But there ran be no doubt loyal assent on the 30th, whereas the 
that he always considered the divoreejas deter mmati on of the coiicla\eat Rome 
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By these means was the chnrch of England altogefchet 
emancipated from the superiority of that of 
Eome. For as to the pope’s merely spiiitual fr7m 
p 2 imacy and authority in matters of faith, which 
are, or at least weie, defended by Catholics of 
the Gallican or Cisalpine school on quite different grounds 
from his jurisdiction or his legislative power in points of 
discipline, they seem to have attracted little peculiar 
attention at the time, and to have dropped otf as a dead 
branch, when the axe had lopped the fibies that gave it 
nourishment. Like other momentous revolutions this 
divided the judgment and feelings of the nation. In the 
previous affair of Catherine’s divorce, generous minds 
were more influenced by the rigour and mdignity of hei 
treatment than by the king’s inclinations, or the venal 
opinions of foieign doctors in law. Bellay, bishop of 
Bayonne, the Eiench ambassador at London, wrote home 
in 1 628 that a revolt was apprehended from the general 
unpopularity of the divorce.'' Much difficulty was found 
in procuring the judgments of Oxfoid and Cambiidge 
against the marriage ; which was effected in the foinier 
case, as is said, by excluding the masters of arts, the 
younger and less worldly pait of the univeisity, fioin 
their right of suffrage. Even so late as 1532, in Ihe 
pliant house of commons a member had the boldness tct 
move an address to the king that ho would take back his 
wife. And this temper of the people seems to have been 
the great inducement with Henry to postpone any sen- 
tence by a domestic jurisdiction, so long as a chance of 
the pope’s sanction remained 

The aversion entertained by a large paid of the com- 
munity, and especially of the clerical order, towards the 
divorce, was not perhaps so generally founded upon 
motives of justice and compassion as on the obvious ten- 
dency which its prosecution latterly manifested to bring 
about a sepaiation from Eome. Though the principal 
Lutherans of Germany were far less favourably disposed 

against the divorce vtas on the 23id , so diction m England. On the other hand^ 
that the latter could not have been the so flexible were the p£nhaments of this 
cause of this hnal ruptuie Clement VII reign, that if Henry had made terms v Uh 
might have been outwitted in his turn the pope, the supremacy might have 
by the king, it, alter pronouncing a je\ived again as easily as it had been 
deciee in favour of the divorce, he had extinguished, 
found it late to regain his juris * Bumet, m 44, andApp 24 

F 2 
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to tlie king in their o^hnions on this subject than the 
catholic theologians, holding that the prohibition of 
mariying a brother's widow in the LcTitical law was not 
binding on Christians, or at least that the niarriag'c ought 
not to be annulled after so many years' contiiinance," yet 
in England the interests of Anne Boleyn and of the 
Eeforination were considered as the same. She was hei - 
self strongly suspected of an inclination to the new 
tenets , and her friend Cranmer had been the most active 
person hoth in promoting the divorce and the recogni- 
tion of the king’s snpiemacy. The latter was, as I 
imagine, by no means unacceptable to the nobility and 
gentry, who saw in it the only eifectual method of 
catting off the papal exactions that had so long im- 
poverished the realm ; nor yet to the citizens of London 
and oihei large towns, who, with the same dislike of the 
Eoman court, had begun to acqiiiie some taste for the 
Protestant doctrine. But the common people, especially 
in remote countries, had been used to an implicit rever- 
ence for the holy see, and had suffered compaiatively 
little by its impositions. They looked up also to their 
own teachers as guides in faith ; and the main body of 
the clei’gy were ceriainly very reluctant to tear them- 

° Conf. Bumet, i. 94, and App.No 35 ; Jenkins’s edition, i. 303 ] Clement VII., 
Strype, i. 230; Sleidan, Hist de la how ever, recommt'nded tlie king to marry 
R^fomiation, par Courayer, 1. 10. The immediately, and then prosecute his suit 
notions of these di\ines, as here stated, fora divoice, which it would he easier 
are not very consistent or intelligible for him to obtain m such ciicumstances. 
The Swiss reformers were m favoui of This was as early as January, 152S 
the divoice, though they advised that (Burnet, i App p 2? ) But at a much 
the princess Mary should not be declared later peiiod, September, 1530, he ex- 
illegitimate I^uther seems to have in- prcssly suggested the expedient of allow- 
clined towards comproiiiismg the dif- mg the king to letain two wives 
feience by the maxnage of a secondaiy Though the letter of Ca&sali, the kmg’b 
wife Lmgird, p. l'?2. Melanchthon, ambassador at Rome, containing this 
this WTi ter says, was of the same opinion proposition, was not found by Burnet, 
Burnet indeed denies this , but it is it is quoted at length by an author of 
rendered not improbable by the well- unquestionable veracity, loid Ileibert 
authenticated fact that these divines, Henry had himstli, atone time, favoured 
together with Bucei, signed a permission this scheme, accotding to Burnet, who 
to The landgrave of Hesse to take a wife does not, how ever, produce any au thou ty 
or concubine, on account of tbe drunken- for the instructions to that effect said to 
ness and disagiGcable person of his land- have been given to Brian and \^annes, 
gravme Bossiiet, Hist desVai desEgl despatched to Rome at the end of 1528. 
Protest, vol i , where the instrument is But at the time when the pope made 
published [Cranmer, it is just to say, this proposal, tbe king had beioine ex- 
remonstrated wnth Osiandei on this per- aspeiated against Catherine, and little 
mission, and on the geneial laxity of the inclined to tieat eithei hei oi the holi? 
Lutherans m matrimonial questions, see with any respect. 
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selves, at the pleasure oi a disappointed nionaich, in the 
most dangerous ciisis of religion, fioiii the bosom of 
oatholic unity They complied indeed with all the 
measures of government far more than men of ligid con- 
science eould have endured to do , hut many, who wanted 
the courage of More and Fisher, were not far lemoved 
from their way of thinking This repugnance to so 
great an alteration showed itself above all in the monas- 
tic orders, some of whom by wealth, hospitality, and 
long-established dignity, others by activity in pleaching 
and confessing, enjoyed a very consideiable influence 
over the ipoovQX class. But they had to deal with a 
sovereign whose policy as well as temper dictated that 
he had no safety but in advancing , and their disaffection 
to his government, while it overwhelmed them in ruin, 
produced a second grand innovation in the ecclesiastical 
polity of England 

The enormous, and in a great measure ill-gotten, opu- 
lence of the regular clergy had long since ex- 
cited j ealousy in every part of Europe. Though of moius- 
the statutes of moilmam under Edward I. and 
Edward III. had put some obstacle to its increase, yet, 
as these were eluded by licences of alienation, a larger 
proportion of landed wealth was constantly accumulating 
in hands which lost nothing that they had grasped." A 
writer much iiiolined to partiality towards the monasteries 
says that they held not one-fiflh part of the kingdom , no 
insignificant patrimony ’ He adds, what may probably 
be true, that through granting easy leases they did not 
enjoy more than one-tenth in value.® These vast posses- 
sions were very unequally distributed among four or five 
hundred monasteries. Some abbots, as those of Eeading, 
Glastonbury, and Battle, lived in princely splendour, and 

P Stiype, 1 151 et alibi conclusions and general results flora 

^ Strype, passim Turislal, Gardiner, nearly the same piemises Collier, 
and Bonner wrote m favour of the royal though with many prejudices of his own, 
supremacy ; all of them, uo douht, in- is, all things consideied, the fairest of 
sincerely The first of these has escaped our ecclesiastical writers as to this leign. 
severe censure by the mildness of his Burnet, 188 For the methods bj 
general character, but was lull as much which the regulars acqiuied wealth, fair 
a tempoiiser as Cranmer But the his- and unfair, I may be allowed to refer to 
vivy of this peuod has been written with the View of the Middle Ages, ch. t, or 
such undisguised paitiahty by Burnet lather to the sources Ircm which the 
and Sti^qie on the one Land, and lately sketch there given was derived, 
by 1)1 Lingaid on the other, that it is ® Harmer’s Specimens of Errors it 
ttlmosf amusing to the most opposite Burnet 
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were m eTcry sense tlie spiritual peers and magnates of 
tliG realm. In otlier fonndatiuns the rcTeiines did little 
more than alfuid a subsistence for the monks, and defiay 
the needful expenses. As they were in general exempted 
from episcopal visitation, and eni rusted with the care of 
their own discipline, such abuses had gradually pie vailed 
and gained strength by connivance, as we may naiuially 
expect in coipoiate liodies of men leading almost of 
necessity useless and indolent lives, and in whom very 
indistinct views of moral obligations weie combined with 
a gieat facility of violating them. The vices that foi 
many ages had been snpposed to bannt tbe monasteries 
had certainly not left their precincts in that of Henry 
VIII. Wolsey, as papal legale, at the instigation of Fox, 
bishop of Hereford, a favourei of the Eeformation, com- 
menced a visitation of the professed as well as secnlar 
clergy in 1 623, in consequence of the general complaint 
against their manneis,^ This great minister, though not 
perhaps very rigid as to the moiality of the church, was 
the first who set an example of refoimiug monastic 
foundations in the most efficacious manner, by converting 
their revenues to different pin poses. Full of anxious 
peal for promoting edneation, the noblest part of Ms 
I character, he obtained bnlls from Eoine suppressing 
many convents (among wbicli was that of St. Frideswide 
at Oxford), in order to erect and endow a new college in 
that university, his favourite work, which after his fall 
was more completely established by tlie name of Christ 
Church.” A few moie were afterwards extiugnished 
through his instigation ; and thus the prejudice against 
interference with this species of propci ty was somewhat 
worn off, and men’s minds gradually prepaied fur the 
sweeping confiscations of Cioniweli. The king indeed 
was abundantly willing to replenish his exchequer by 
violent means, and to avenge himself on those who gain- 
sayed his supremacy; but it was this able statesman 
who, prompted both hy the natural appetite of ministers 
for the subject’s money, and, as has been generally sur- 
mised, by a secret partiality towards the Eeformation, 
devised and carried on with complete success, if not vdtb 

t Strype, i App 19 . wackedness that pr©A ailed therein St^^7>o 

" Burnet, Strype Wolsey alleged as sajs the numherwas twenty, but Col* 
the ground for this suppression the ijieat Iv-r, ii 19, rec.toub them vit lorti,. 
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fclie utmost prudence, a measnie of no inconsiderable 
hazard and difficulty. For such it surely was under a 
system of government which resided so much on antiquity, 
and in spite of the peculiar sacredness which the English 
attach to all fieehold property, to annihilate so many 
presciiptive baronial tenures, the possessois wheieof 
composed inoie than a thud part of the house of loids, and 
to subject so manj^ estates which the law had rendered 
inalienable, to maxims of escheat and forfeitui e that had 
nevei been held applicable to their tenure. But for this 
pm pose it was necessary, by exposing the gioss corrup- 
tions of monasteiies, both to intimidate the regular 
clergy and to excite popular indignation against them. 
It is not to be doubted that in the visitation of these 
foundations under the diiection of Cromwell, as lord 
vicegeient of the king’s ecclesiastical supremacy, many 
things were done in an arbitrary manner, and much was 
unfairly represented.'" Yet the reports of these visitors 
are so minute and specific that it is rather a preposterous 
degree of incredulity to reject their testimony whenever 
it bears hard on the regulars. It is always to be remem- 
bered that the vices to which they bear witness aie not 
only probable from the natme of such foundations, but 
are imputed to them by the most respectable writers of 
preceding ages. Nor do I find that the reports of this 
visitation were impeached f<ir general falsehood in that 
age, whatever exaggeration there might be in paiticular 
cases. And suiely the commendation bestowed on some 
religious houses as pure and unexceptionable, may afford 
a presumption that the censui e of others was not an in- 
discriminate prejudging of their merits.^ 


^ Collier, though not implicitly to he 
trusted, tells some hard truths, and 
charges Cromwell with leceivmg bribes 
from several abbeys, in older to spaie 
them, p 159 This is repeated by Lin* 
gard, on the authority of some Cottonian 
mamiscnpts. Even Burnet speaks of the 
violent proceedings of a doctoi Loudon 
towaids the monasteries This man vas 
of mfamous character, and became after- 
wards a conspirator against Cranmer and 
a peisecutor of piotestants 
} Burnet, 190; Strype, i. cb. 35, see 
especially p 25t , Ellis s Letters, ii 
We should be on our guard against the 


Romanising high-church men, such as 
Collier, and the v hole class of antiquaries, 
Wood, Hearne, Drake, Browne, Willis, 
&c , &c , "who are, with hardly an es^cep- 
tion, partial to the monastic orders, and 
sometimes scarce keep on the mask of 
Protestantism No one fact can he better 
supported by current opinion, and that 
general testimonv which carries convic- 
tion, than the relaxed and vicious state 
of those fonndations lor many ages before 
then fall Ecclesiastical writers had not 
then learned, as they have since, the trick 
of suppiessing what might excite odium 
against then chuich, but speak out boldly 
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Tiie dread of tliehO visitors soon indnced a iitimber of 
abbots ti> make surrenders to the king ; a step of very 
tpestionable legality. Bnt in tbe next session the smaller 
convents whose lovennes were loss than 200/. a }ear, 
vrore suppressed by act of parliament to the number uf 
three hundied and seventy-six, and their estates vested 
in the crown. This snmmarj spoliation led to the gieat 
northern rebellion soon afterwards. It was, in fact, not 
merely to wound the people’s strongest impressions of 
religion, and especially those connected with their de- 
parted fi lends for whose souls prayers were offered in 
the monasteiies, but to deprive the indigent in many 
places of sncconr, and the better lank of hospitable re- 
ception. This of couise was experienced in a far gi eater 
degree at the dissolution of the largei monasteries, which 
took place in 1540. But, Henry having entirely snbdned 
the lebellion, and being now exceedingly dreaded by 
both the religious jiaities, this measuie jiioduced no 
open resistance, though there seems to have been less 
pretext for it on the sooie of immorality and neglect of 
discipline than was found for abolishing the smaller con- 
vents.^ These great foundations were all surrendered ; 
a few excepted, which, against every principle of received 
law, were held to fall by the attainder of their abbots for 
high treason. Parliament had oiily to confirm the king’s 
title arising out of these surrenders and foifeitures. Some 


and bitterly Thus we hud m AVilkmb, 
lii 63U, a bull of Innocent VIII for tbe 
reform of monastoi les m England, charg- 
ing many of tberaAvith dissoluteness of 
life And tbib is followed by a severe 
monition fium archbishop Morton to the 
abnot 01 St. Alban’s, imputing all kinds 
of scandalous vices to him and bis monks 
Those who i eject at once the reports of 
Henry s visitois, will do well to consider 
this See also Fosbi ook’s British IMunach- 
ism, p.issim [The “ Letteie. i elating to 
tlie Suppiession of Monasteiies, ’ pub- 
lished bj^the Camden {society, and edited 
by Ml 'Fhomas Wiiglit, 1S4J, contain a 
part only of o\tant documents illustia- 
tive of this gieat tiansaction. There 
seems no reason foi setting aside their 
evidence as wholly false, though some 
lovers of monachism raised a loud cla- 
mour at then publication 1845 1 


2 The preamble of 27 H 8, c 28, 
which gives tbe smaller monasteries to 
the king, after reciting that “manifest 
sm, VICIOUS, cai rial and abominable li\ mg, 
IS daily used and committed commonly 
lu such little and small abbeys, pnoiies^ 
and Other religious bouses of monks, 
canons, and nuns, where the congregation 
of such lehgious persons is iindt r the 
number of twelve peisons, ’ bestows 
piaise on many of the gi eater lonim- 
ations, and certainly does not mtirnate- 
that their fate was so neai at hand. Xoi 
IS any miscondnU alleged or insiimatcd 
against the greJEer monastenes m the 
act 31 H 8, c. 13, that abolishes them ; 
w’hich IS rather more ri markable, as n 
some instances the religious had lieen 
induced to confess their evil lives and lU 
deaeits. Burnet, 236, 
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historians assert the monks to haTe been turned adrift 
with % small snm of money. But it rather appears that 
they generally leceived j>ensions not inadequate, and 
which are said to have^been pretty faithfully iiaid.'* 
These however were voluntary gifts on the part of the 
crown. For the parliament which dissolved the monas- 
tic foundations, while it took abundant care to preserve 
any rights of property which private persons might 
enjoy over the estates thus escheated to the oiown, 
vouchsafed not a word towards securing the slightest 
compensation to the dispossessed owners. 

The fall of the mitred abbots changed the proportions 
of the two estates which constitute the upper house of 
parliament. Though the number of abbots and priors 
to whom writs of summons were directed varied con- 
siderably in different parliaments, they always, joined 
to the twenty-one bishops, preponderated over the tem- 
poral peers.^ It was no longer possible for the prelacy 
to offer an efficacious opposition to the reformation they 
abhorred. Their own baronial tenure, their high dignitj’’ 
as legislative councillors of the land, remained ; but, one 
branch as ancient and venerable as their own thus lopped 
off, the spiiitual aristocracy was reduced to play a very 


“ Id ibid and Append, p 151;^ Col- 
lier, 167 The pensions to the supcnois 
of the dissolved (?i eater monasteries, says 
awn ter not likely to spare Henry's go- 
vernment, appear to have vaned from 
26bZ to Ql. pel annum The priors of 
cells received generally 13Z A few, 
whose services had merited the distinc- 
tion, obtained 2Ql. To the other monks 
were allotted pensions of six, four, or 
two pounds, with a small sum to each 
at his departure, to provide for his im- 
mediate wants The pensions to nuns 
averaged about 4Z Lingard, vi 341 He 
admits that these were ten times their 
present \alue in money, and surely they 
weie not umeasonably small. Compare 
them Vvith those, generally and justly 
thought munificent, iiluieh this country 
bestows OB her veterans of Chelsea and 
Greenwich. The monks had no right to 
expect more than the means of that hard 
fare to which they ought by their lules 
to have been confined m the convents 
The whole revenues were not to be shared 


among them as piivate property It 
cannot of course be denied that the com- 
pulsciy change of life was to many a 
severe and an unmented haidship, but 
no great i evolution, and the Reformation 
as little as any, could be achieved with- 
out much private siilFering 
b The abbots sat till the end of the 
first session of Heniy’s sixth parliament, 
the act extinguishing them not having 
passed till the last day In the next 
session they do not appear, the writ of 
summons not being supposed to give 
them personal seats. Theie are indeed 
so many parallel instances among spi- 
ritual lords, and the piinciple is so ob- 
vious, that it would not be worth noticing 
but for a strange doubt said to be thrown 
out by some legal authorities, near the 
beginning of George Ill.’s reign, m the 
case of Pearce, bishop of Eochestei, 
whether, after resigning his see, he would 
not retain his seat as a lord of parlla* 
mfent; m consequence of whidh his to* 
signatioB was not accepted. 
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soeondaiy part in tlio conncils of the nation. Xor coiiM 
ilie Protestant religion liave easily lx*en cstaPlislied ly 
legal methods nntler Edwaid. and Eliza! >etli wit In ait tins 
pievioiis destruction of the monasteries. Those who, 
professing an attachment to that religion, liaTe swollen 
the clamour of its adveisaries against the dissolution of 
foundations that existed only for the sake of a di tie rent 
faith and worship, seem to me not very eunsEient or 
enlightened reasuneis. In .some the love of antiquity 
produces a SOI t of fanciful illusion; and the veiy sight 
of those buildings, so inagmitieent in their prospeiuus 
liour, so beautiful even in their present ruin, begets a 
sympathy for those who founded and inhabited them. 
In many, the violent courses of confiscation and attainder 
which accompanied this great revolution excite so just 
an indignation, that they either forget to ask whether 
the end might nut have been i cached by moio laudable 
means, or condemn that end itself either as saciilege, or 
at least as an atrocious violation of the rights of pio- 
perty. Others again, who acknowledge that the monastic 
discipline cannot be reconciled with the modern system 
of religion, or with public utility, lament only that those 
ample endowments were not bestowed upon ecclesiastical 
corporations, fieed from the monkish cowl, but still be- 
longing to that spiritual profession to whose use they 
were? originally consecrated. And it was a very natural 
theme of complaint at the time, that such abundant 
revenues as might have sustained the dignity of the 
crown and supplied the means of public defence without 
burdening the subject, had served little other purpose 
than that of swelling the fortunes of rapacious courtiers, 
and had left the king as necessitous and ci<iving as 
before. 

Notwithstanding these various censures, I must own 
myself of opinion, both that the abolition of monastic 
institutions might have been conducted in a manner con- 
sonant to justice as well as policy, and that Henr}^’s 
profuse alienation of the ahhey lands, however illaudable 
in its motive, has proved upon the whole more beneficial 
to England than any other disposition would have turned 
out. I cannot, until some broad principle is made more 
obvious than it ever has yet been, do such violence to 
ail common notions on the subject, as to attach an equal 
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mviolability to private and corporate propeity. The 
law of hereditary succession, as ancient and universal as 
that of property itself, the law of testamentary disposi- 
tion, the complement of the former, so long established 
in most conntiies as to seem a natural right, have in- 
vested the individual possessor of the soil with such n 
fictitious immortality, such anticipated enjoyment, as it 
were, of futniity, that his peip)ettial ownership could not 
be limited to the term of his own existence, withont 
what he would justly feel as a leal depiivation of pro- 
perty. Kor aie the expectancies of childien, or other 
piobable heirs, less real possessions, which it is a haid- 
ship, if not an absolute injury, to defeat. Yet even this 
hoieditary claim is set aside by the laws of forfei- 
ture, which have almost everywhere pi evaded. But in 
estates held, as we call it, in moitmam, theie is no in- 
tercommunity, no natural privity of interest, between 
the present possessor and those who may succeed him ; 
and as the former cannot have any juetext for com- 
plaint, if, his own rights being preseived, the legisla- 
ture should alter the course of transmission after his 
decease, so neither is any hardship sustained by others, 
unless their succession has been already designated or 
rendered piobable. Corporate pioperiy theiefoie ap- 
peals to stand on a very difieient footing fiom that of 
private individuals ; and while all infiingements of the 
established privileges of the latter are to he sedidously 
avoided, and held justifiable only by the strongest 
motives of public expediency, we cannot but admit the 
full right of the legislature to new-mould and regulate 
the former, in all that does not involve existing in- 
terests, upon far slighter reasons of convenience. If 
Henry had been content with prohibiting the piofes- 
sion of religious persons for the futuie, and had gra- 
dually diverted their revenues instead of violently 
confiscating them, no Protestant could have found it 
easy to censure his policy. 

It is indeed impossible to feel too much indignation 
at the spirit in which these proceedings weie conducted. 
Besides the hardship sustained by so many persons 
turned loose upon society, for whose occupations they 
were unfit, the indiscriminate destruction of convents 
pioduced sevei'al public mischiefs. The visitors them 
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seL res strongly interceded for tlic minneiy of God^tow, 
as incproacliably managed, and an excellent place of 
education , and no doubt some other foundations should 
nave been pres6n’'ed for the same reason. Latimer, who 
could not have a prejudice on that side, begged earnestly 
that the piiory of Malvem might be spared for the main- 
tenance of preaching and hospitality. It was urged for 
Hexham abbey that, there not being a house for many 
miles in that paii of England, the countiy would he in 
danger of going to waste.® And the total want of inns 
in many parts of the kingdom must have lendered the 
loss of these hospitable places of reception a serious 
giie%uince. These, and probably other reasons, ought 
to have checked the destroying spiiit of reform in its 
career, and suggested to Henry’s counsellors, that a few 
years would not be ill consumed in contiiving new 
methods of attaining the beneficial effects wLich mo- 
nastic institutions had not failed to produce, and in 
pieparmg the people’s minds for so important an inno- 
vation. 

The suppression of monasteries poured in an instant 
such a toiient of wealth upon the crown as has seldom 
been equalled in any countiy by the confiscations fol 
lowing a subdued rebellion. The clear yearly value 
was rated at 131,607L ; but was in reality, if we believe 
Burnet, ten times as great ; the courtiers undervaluing 
those estates in order to obtain grants or sales of them 
more easily. It is certain, however, that Burnet’s sup- 
position eris extravagantly on the other side.'^ The 
moveables of the smaller monasteries alone were rec- 
koned at 100,000/. ; and as the rents of these were 
less than a fourth of the whole, we may calculate the 
aggregate value of moveable wealth in the same pio- 

® Bumet, 1 . , Append. 96 sessed above one-fifth of the kingdom ; 

d P 2CS Dr Lmgard, on the authority and in value, by reason of their long 
of Nasmith’s edition of Tanner’s Notitia leases, not one-tenth But, on this siip- 
Monastica, puts the annual revenue of position, the crown’s gam was enomious. 
all the monastic houses at 142, 914? This According to a valuation m Speed’s 
would only be .one-twentieth part of the Catalogue of Religious Houses, apuii 
rental of the kingdom, if Hume were Collier, Append, p 3i, sixteen mitred 
right mestimatmg that at three millions abbots had revenues above lOOuZ per 
But this is certainly by much too high, annum St Peter's, Westminster, was 
The author of Harmer’s Observations on the richest, and valued at , Olas- 
Biimet, as I have mentioned above, says tonbury at 3508Z., St Alban’s at 2510Z., 
the monks will be foimd non %x> nave pos- &c. 
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portion All tills was enongli to dazzlo a more prndenl 
mind than that of Henry, and to inspire those sanguine 
dreams of inexhaustible affluence with which piivate 
men are so often filled by sudden piospeiity. 

The monastic rule of life being thus abrogated, as 
neither conformable to puie religion nor to policy, it is 
to be consideicd to -what uses these immense endow- 
ments ought to have been applied. Theie are some, 
perhaps, who may be of opinion that the oiiginal 
foundeis of monasteries, or those who had afterwards 
bestowed lands on them, having annexed to their grants 
an implied condition of the continuance of certain devo- 
tional services, and especially of piayers for the repose 
of their souls, it weie but equitable that, if the legisla- 
ture rcndeiedthe peifiormance of this condition impos- 
sible, their heirs should re-enter upon the lands that 
would not have been alienated from them on any other 
account. But, without adverting to the difficulty in 
many cases of ascertaining the lawful heir, it might be 
answeied that the donors had absolutely divested them- 
selves of all interest in their giants, and that it wasmoie 
consonant to the analogy of law to treat these estates as 
escheats or vacant possessions, devolving to the sove- 
reign, than to imagine a light of reveision that no party 
had ever contemplated. There was indeed a class of 
persons veiy different from the founders of monasteries, 
to whom restitution was due. A large proportion of 
conventual revenues arose out of paiochial tithes, di- 
veHed from the legitimate object of maintaining the 
incumbent to swell the pomp of some remote abbot. 
These impropriations were in no one instance, I believe, 
restoi ed to the parochial clergy, and have passed either 
into the hands of laymen, or of bishops and other eccle- 
siastical persons, who wei e frequently" compelled by the 
Tudor piinces to take them in exchange for lands.® It 
was not in the spirit of Henry’s policy, or in that of the 
times, to preserve much of these revenues to the church, 

® An act entitling the queen to take (1 Eliz c. 19) This bill passed on a 
into her hands, on the avoidance of any division in the commonb by 104 t»! 
oishopric, so much of the lands belong- 90, and was ill taken by some of the 
ing to it as should be equal in value to bishops, who saw themselves reduced 
the impropriate rectories, &c within the to live on the lawful subsistence of 
same, belonging to the crown, and to the parochial cleigy. Strype’s Annala 
give the latter m exchange, was made i. 68.97. 
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tlioiigli lie liad designed to allot 1B,000/. a year for 
eigMeen new sees, of wliicli lie only ei’eeted six witk 
far inferior endowments. Kor was fie mnoli better in- 
clined to nnsband them for public exigencies, although 
more than sulEcient to make the crown independent of 
parliamentary aid. It may peiha|)S be reckoned a pro- 
vidential circumstance, that his thoughtless humour 
should have rejected the obvious means of establishing 
an uncontrollable despotism, by rendoiing unnecessary 
the only exertion of power which his subjects weie 
likely to withstand. Hemy Yll. would probably have 
followed a veiy different course. Large sums, however, 
are said to have been expended in the repair of high- 
ways, and in fortifpng ports in the channel.^ But the 
greater part was dissipated in profuse giants to the 
courtiers, who frequently coiitiived to veil their acqui- 
sitions under cover of a purchase from the ciown. It 
has been surmised that Cromwell, in his desiio to pro- 
mote the Eeformation, advised the king to make this 
partition of abbey lands among the nobles and gentiy, 
either by gvant, or by sale on easy terms, that, being 
thus bound by tfie sure ties of private interest, they might 
always oppose any return towards the dominion of 
Eome.*^ In Maiy’s reign, accordingly, her parliament, 
so obsequious in all matters of religion, adhered with a 
film grasp to the possession of church lands ; nor could 
the papal supremacy be re-established until a sanction 
was given to their enjoyment. And we may ascribe 
part of the zeal of the same class in bringing back and 
preserving the reformed church under Elizabeth to a 
similar motive; not that these gentlemen weie hypo- 
ciitical pretenders to a belief they did not entertain, but 
that, according to the general laws of human natuie, 
they gave a readier reception to truths which made 
their estates more secure. 


f Burnet, 268, 339 In Strype, i, 211, 
we have a paper drawn up by Cromwell 
for the king’s inspection, setting forth 
what might be done witb the revenues 
of the lesser monasteries Among a few- 
other particulais are the follo-vving — 
grace may fuimsh 200 gentlemen 
to attend on his person, every one of 
them to have 100 marks voarlr— 20 OOC 


marks His highness mav assign to the 
yearly reparation of higlivays in sundry 
parts, 01 the doing of other good deeds 
for the commonw ealth, 5000 mai ks." in 
such scant proportion did the claims o'* 
public utility come after those of setfisl 
pomp, or rather perhaps, looking more 
attentively, ol cmvnng corrupt! >n 

" Bnrpet 
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But, if tlie participation of so manv poisons in tlio 
spoils of ecclesiastical property gaye stalDility to tbe new 
religion, by pledging tliem to its support, it was also of 
no slight advantage to onr civil constitution, strengthen- 
ing, and as it weie infusing new blood into, the terri- 
torial aiistociacy, who were to withstand the enormous 
prerogative of the ciown. For if it be true, as surely it 
is, that wealth is powder, the distiibution of so laige a 
portion of the kingdom among the nobles and gentry, 
the elevation of so many new families, and the increased 
opulence of the more ancient, must have sensibly affected 
their weight in the balance. Those families indeed, 
within or without the bounds of the peerage, which 
are now deemed the most considciable, will be found, 
with no great number of exceptions, to have first 
become conspicuous under the Tudor line of kings ; and 
if we could trace the titles of their estates, to have 
acquired no small portion of them, mediately or imme- 
diately, from monastic or other ecclesiastical foundations. 
And better it has been that these revenues should thus 
from age to age have been expended in libeial bospi- 
tality, in discerning charity, in the promotion of in- 
dnstry and cultivation, in the active duties or even 
geneious amusements of life, than in maintaining a host 
of ignorant and inactive monks, in deceiving the popu- 
lace by superstitious ]3ageantry, or m the encouragement 
of idleness and mendicity.^' 


h It IS a favourite theory with many 
who regret the absolute seculaiisation of 
conv entual estates, that they might have 
been rendered useful to learning and 
religion hy being bestowed on chapters 
aiai colleges Thomas VTiitaker has 
sketched a pretty scheme for the abbey 
ct IVhalley, vheie n, besides certain 
opilenc prebendaries, he vould provide 
for schoolmasters and physicians I sup 
pose this is considered an adherence to 
the donor’s intention, and no sort of vio- 
lation ot property; somewhat on the 
pniKiple called cy adopted by the 
court of chancery in cases of charitable 
bequests, according to ■which, that tri- 
bunal, if it holds the testator’s intention 
unfit to be executed, carries the bequest 
mto eftect by doing what it presumes to 
come next in his wishes though some- 


times very far from them It might he 
difBcult indeed to piove thataKorman 
baron, -who, not quite easy about hia 
future prospects, took comfoit in his last 
hours from the anticipation of daily 
masses foi his soul, would have been 
better satisfied that his lands shoult! 
maintain a grammar-school than that 
they should escheat to the crowm But 
to w'ave this, and to re\ ei t to the prm 
ciple of public utility, it may possibly be 
true that, in one instance, such as Whal- 
ley, a more beneficial disposition could 
have been made m favour of a college 
than by granting away the lands. But 
the question is, ■whether all, or even » 
great part, of the monastic estates coulci 
have been kept in mortmain with ad- 
\antage. We may easily argue that the 
Derwentwater property, apphed as it has? 
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A Teiy iingronnvl.C‘d prejudice liad long olitamed cur- 
rency, and nutwitlislanding the contradiotiun it lias 
experienced in onr niuic acciiiate age, sctnns still nut 
Cfadicuted, tliat tlie alms of monasteries maintained tlie 
iovligent tlirongliont llio kingdom, and tkat tlie system 
Li parocliial lelief, now so mncli tlie l{>pic of complaint, 
was rendered neccsbaiy by the dissolution of tlnsse bene- 
ficent fauidalions. Thero can be no dould thai maii\ 
of the impotent poor doiivcd support fioin tlieii eliai]l\ . 
But tlie blind eleemosynary spirit inculcated by tlu^ 
Romisli clmrcli is notoriously tlie cause, not tbe cure, of 
beggaiy and m*elcbedness. Tbe monastic foundations, 
scattoied m different counties, but by no means at regnlai 
distances, and often in sequesteied places, could never 
answer tbe end of local and limited succm air, meted out 
injiist piopoition to tbe demands of poverty. Tbeir 
gates might indeed be open to those who knocked at 
them fui alms, and came in search of sti earns that 
must always be too scanty for a thiisty imiltitnde. 
Xotliing could have a stionger tendency to piomote 
that viigabond mendicity, which unceasing and very 
severe statutes weie enacted to lepiess. It was and 
must always continue a hard problem, to discover the 
means of rescuing those whom labour cannot maintain 
from the last extremities of helpless suifeiing. The 
regular cleigy weie in all respects ill fitted for this 
great office of humanity. ^ Even while the munasteiies 
weie yet standing, the scheme of a provision for the poor 
had been adopted by the legislature, by means of le- 
gular collections, which in the course of a long sei ies of 
statutes, ending in the 43rd of Elizabeth, were almost 
insensibly converted into compulsory assessments.' It 


been, has done tbe state more service than 
if 11 bad gone to maintain a lace of Rat- 
cliffes, and been sqnandeied at AVliite’s 
or Newmarket. But does it follow tliat 
tbe kingdom would be tbe moie pros- 
perous if all tbe estates of the peerage 
were diverted to similar endowments’ 
And can we seiiously believe that, if 
such a plan bad been adopted at tbe sup- 
presbion, of monasteries, either religion or 
learning would have been tbe better for 
such an inundation of prebendanes and 
schoolmasters? 


1 Tbe first act for tbe relief of tbe 
impotent poor passed m 1535 (2Y H. 8, 
c 25) By this statute no alms were 
allow ed to be given to beggars, on pam 
of forfeiting ten times the \alue; but a 
collection was to be made m evei y pai isb. 
Tbe compulsory contributions, pioperly 
spoakmg, began in 1572 (14 Eliz. c. 5'* 
But by an earlier statute, I Edw. 6, c 3 
the bishop was empoweied to proceed in 
his court against such as should refuse 
to contribute, or dissuade others fioro 
doing so 
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is by no means probable tbat, bowe'ver some in particular 
districts may have had to lament the cessation of hos- 
pitality in the convents, the poor in general, after some 
time, were placed in a worse condition by their dissoln- 
tioii , nor are we to forget that the class to whom the 
abbey lands have fallen have been distinguished at all 
times, and never moie than in the fiist century after 
that tiansference of property, for their charity and 
munihcenoe. 

These two gi'eat political measures — the separation 
from the Eoman see, and the suppiession of monasteries 
— so broke the vast power of the English cleigy, and 
humbled their spirit, that they became the most abject 
of Henry’s vassals, and dared not offer any steady oppo- 
sition to his capiice, even when it led him to make in- 
novations in the essential parts of their leligion. It is 
certain that a large majority of that order would gladly 
have retained their allegiance to Borne, and that they 
viewed with horror the downfall of the monasteiies. In 
rending away so much that had been incorpoiated with 
the public faith Hemy seemed to piepare the load for 
the still more radical changes of the refomeis. These, 
a numerous and increasing sect, exulted by turns m the 
innovations he promulgated, lamented their dilatormess 
and imperfection, or trembled at the lo-actiun of his 
bigotry against theix. selves. Trained in the school of 
theological controversy, and diamug from those bitter 
waters fresh aliment for his sanguinary and imperious 
temper, he dis]played the impartiality of his intolerance 
by alternately persecuting the two ^conflicting parties. 
We all have read how three persons convicted of disput- 
ing his supremacy, and three deniers of transubstantia- 
tion, were drawn on the same hurdle to execution. But 
the doctrinal system adopted by Henry in the latter 
years of his reign, varying, indeed, in some measure 
from time to time, was about equally removed from 
popish and protestant orthodoxy. The corporal presence 
of Christ in the consecrated elements was a tenet w’-hich 
BO one might dispute without incuriing the penalty of 
death by fire ; and the king had a capricious partiality 
to the Eomish practice in those very points where a 
great many real catholics on the Continent were ear- 
nest for its alteration, the communion of the laity by 
VOL. I. G 
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bread aluno, and ilio celibacy of tlie clergy. But in 
several otbcr respects be was wioiiglit upon by Craniiier 
to draw pretty near to the Lntbeiaii creed, and to pei- 
mit sucli oxidicatioiis to be given in tlio books set fortli 
by bis antbority, tbe Institution, and tbo Erudition of a 
Christian Man, as, if they did not absolutely pi oscrihe 
most of the ancient opinions, threw at best inncb doubt 
upon them, and gave intimations which the people, now 
become attentive to these questions, were acute enough 
to interpiet> 

It was natural to suspect, from the pievioiis temper of 
Prof^ess nation, that the revolutionary spiiit which 
reformed Germany would spiead rapidly 

Sictime m Over England. The enemies of ancient super- 
Engiaiid stitioii at home, by frequent communication 
with the Luthei*an and Swiss reformers, acquiind not 
only more enlivening confidence, hut a surei and more 
definite system of belief. Books piinted in Germany or 
in the Flemish provinces, wheie at first the administra- 
tion connived at the now religion, were imported and 
lead with that eagerness and delight which always com- 
pensate the risk of forbidden studies.”" Wolsey, vdio had 
no turn towards peisecution, contented himself with 
ordering heretical writings to be burned, and strictly 
prohibiting their importation. But to withstand the 
course of popular opinion is always like a combat against 
the elements in commotion ; nor is it likely that a go- 
vernment far more steady and unanimous than that of 
Henry VIII. could have effectually prevented the dif- 
fusion of protestantism. And the severe punishment of 
many zealous reformers in the subsequent part of this 
reign tended, beyond a doubt, to excite a favourable pre- 
judice for men whose manifest sincerity, piety, and con- 
ic The institution was printed 1111537; Strype, 1 165 A statute enacted 
the Erudition, accoidmg to Burnet, m in 1534 (25 H 8, c 15), after reciting 
1540; but m Collier and Strype's opinion, that “at this day there be within this 
not till 1543 They are both artfully realm a great number cunning and expert 
drawn, probably in the main by Cran. in printing, and as able to execute the 
mer, but not without the interference said craft as any stranger," proceeds to 
of some less favourable to tbe new doc- forbid the sale of bound books imported 
trine, and under the eye of %e king him- fiom the Continent. A temble blow- 
self Collier, 137, 189. ihe doctrinal was thus levelled both against general 
variations in these two summaries of literature and the reformed leligion; butt 
- royal faith are by no means mconsider- like many other bad laws, produced very 
able little effect 
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stancy in suffering, were as good pledges for tlie triitli oi 
their doctrine, as the people had been always taught to 
esteem the same qualities in the legends of the early 
martyrs. Nor were Henry’s persecutions conducted 
npcn the only rational principle, that of the inquisition, 
which judges fiom the analogy of medicine, that a deadly 
poison cannot be extirpated but by the speedy and radical 
excision of the diseased part; but falling only upon a few 
of a more eager and officious zeal, left a well-grounded opi- 
nion among the rest, that by some degiee of temporising 
pmdence they might escape molestation till a season of 
liberty should arnye. 

One of the books originally included in the list of pro- 
scription among the wiitings of Luther and the foreign 
Protestants was a translation of the New Testament into 
English by Tyndale, printed at Antwerp in 1 52 G. A com- 
plete version of the Bible, partly by Tyndale, and partly 
by Coverdale, appeared, perhaps at Hambuigh, in 1535 , 
a second edition, under the name of Matthews, following 
in 1537, and as Cranmer’s influence over the king be- 
came greater, and his aveision to the Eoman church 
more inveterate, so material a change was made in the 
ecclesiastical policy of this reign as to direct the Scrip- 
tures in this translation (but with corrections in many 
places) to be set up in parish churches, and permit them 
to be publicly sold.'' This measuie had a strong ten- 


" The accounts of early editions of the 
English Bible m Burnet, Collier, Strype, 
and an essay by Johnson in Watbon’s 
Theological Tracts, vol in , are enone- 
ous or defective. A letter of Strype, m 
Harleian MSS. 3t82, which has been 
printed, is better , but the most complete 
enumeration is in Cotton’s list of edi- 
tions, 1821 The dispeision of the Sciip- 
tures, with full libeity to lead tliem, was 
greatly due to Cromwell, as is shown by 
Burnet Even after his fall, a procla- 
mation, dated May 6, 1542, referring to 
the king’s former injunctions for the 
same purpose, directs a large Bible to 
be set up in every paush church But, 
next year the duke of Norlolk and Gar- 
diner prevailing over Cranmer, Henry 
retraced a part of his steps ; and the act 
34 H. 8, c 1, forbids the sale of Tvn- 
dale’s “ false translation,” and th /2 reading 


of the Bible m churches, or by yeomen, 
women, and other incapable persons. 
The popish bishops, well aware how 
much turned .on this general liberty of 
reading the Scriptures, did all in their 
power to discredit the new i ersion. Gar- 
diner made a list of about one hundred 
words which he thought unfit to be trans- 
lated, and which, m case of an authorised 
version (whereof the cleigy in convoca- 
tion had reluctantly admitted the expe- 
diency), ought, m his opinion, to be left 
m Latin Tyndale’ s translation may, 
I appiehend, be reckoned the basis of 
that now in use, but has undeigone 
several corrections before the last. It 
has been a matter of dispute whether it 
were made from the original languages 
or from the Vulgate Hebrew and even 
Greek were very little knovm in England 
at that time. Tb«L 

G 2 
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deucy to promote tlio Eefoimation, Cbpeeially among 
those who were capable of leading; surely, that 
the controverted doctrines of the Itoniish church are so 
palpably erioneons as to bear no sort of exaininaiioii, 
bnt because such a promulgation of the Scriptures at 
that particular time seemed both tacitly io admit the 
chief point of contest, that they were the exclusive 
standard of Christian faith, and to lead the people to 
interpret them with that sort of prejudice which a jiiiy 
would feel in consideiing evidence that one ])aii’y in a 
cause had attempted to suppiess ; a danger which those 
who wish to restrain the course of free discussion with* 
out very suie means of success will in all ages do well 
to reflect upon. 

The great change of religious opinions was not so 
much effected by reasoning on points of theological con- 
troversy, upon wiiich some are apt to fancy it turned, as 
on a persuasion that fiaud and coirnption pervaded the 
established church. The pretended miiacles, which had 
so long held the understanding in captivity, were visely 
exposed to ridicule and indignation by the government. 
Plays and interludes were repiesenled m churches, of 
which the usual subject was tlie vices and coiruptions of 
the monks and clergy. These were disapproved of by 
the graver sort, but no doubt served a useful purpose.'* 
The press sent forth its light hosts of libels , and though 
the catholic party did not fail to tiy the same means of 
influence, they had both less liheiffy to write as they 
pleased, and fewer readers than their antagonists.^ 


The edition of ISSY, called Matthews’s 
Bible, printed by Grafton, contains mar- 
ginal notes reflecting on the cormptions 
of popery These it was thought expe- 
dient to suppress in that of 1539, com- 
monly called Cranmer’s Bible as having 
been revised by him, and m later editions. 
In all these editions of Henry’s reign, 
though the veision is properly Tyndale’s, 
there are, as I am informed, considerable 
variations and amendments. Thus, in 
Granmer’s Bible, the word ecclesia is 
always rendered congregation, instead of 
church; either as the pnmary meaning, 
or, moie probably, to pomt out that the 
laity had a share la the government of a 
Chiifltian s^xiiety. 


° Burnet, 31 S, Stiype’s Life of Pa 2 > 
koi, ife Collier 0S7) is of course nmc i 
scandalised In his new of thmus, it 
had been bettei to give up the Reforma- 
tion entirely than to suffer one reflection 
on the cleigy These diamatic satires 
on that 01 del had also an effect in pro- 
moting the Reformation m Holland 
Brandt s History of Reformation in Low 
Conn ti leg, voL 1. p 128. 

P [“ In place of the ancient reverence 
vhich was entertained for the pope and 
the Romish chair, there was not a mas- 
querade 01 other pastime in which some 
one was not to be seen going about m 
the dress of a pope or cardinal. Even 
the women jested incessantly at the pop« 
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In tMs feverisli state of the public mind on the 
most interesting subject ensued the death of itsesta- 
Henry YIII., who had excited and kept it np. 

More than once, during the latter part of his Edward 
capricious reign, the popish paity, headed by Norfolk 
and Gardiner, had gained an ascendant, and seTeral 
persons had been burned for denying transubstantiation. 
But at the moment of his decease Noifolk was a piisoner 
attainted of treason, Gardiner in disgiace, and the favour 
of Cranmer at its height. It is said that Henry had 
meditated some further changes in leligion. Of his 
executors, the greater part, as their subsequent conduct 
evinces, were nearly indifferent to the two systems, ex- 
cept so far as more might be gained by innovation. But 
Somerset, the new protector, appears to have inclined 
sincerely towards the Eeformation, though not wholly 
uninfluenced- by similar motives. His authority readily 
overcame all opposition in the council ; and it was soon 
perceived that Edward, whose singular precocity gave 
his opinions in childhood an importance not wholly 
ridiculous, had imbibed a steady and ardent attachment 
to the new religion, which probably, had he lived longer, 
would have led him both to diveige faither from what 
he thought an idolatrous superstition, and to have treated 
its adherents with vseverity.'^ Under his reign, accord- 
ingly, a series of alterations m the tenets and homilies 
of the English church were made, the principal of which 
I shall point out, without following a chronological 

and his servants, and thought they could 11H, aie quite unlike the style of a hoy. 
do no greater disgrace to any man than One could wish this journal not to be 
by calling him priest of the pope, or genume; for the manner in which he 
papist” Extract from an anonymous speaks of both his uncles’ executions does. 
Fiench MS. by a peison resident at the not show a good heait Unfortunately, 
English court, about 1540, m Kaumer’s however, there is a letter extant of the 
History of 16th and mh centuries illus- king to Fit7patiick, which must be 
trated, vol ii p 66 1845] genume, and is in the same strain. He 

‘l I can hardly avoid doubting whether treated his sistei Mary harshly about 
Edward VI ’s Journal, published m the her religion, and had, 1 suspect, too much 
second volume of Burnet, be altogether Tudoi blood in his veins. It is certain 
his own , because it is strange for a boy that he vas a veiy extraordmai-y boy, or, 
often years old to write with the precise as Cardan calls him, monstnficus puel- 
brevity of a man of business Yet it is lus, and tbe reluctance with which he 
hard to say hour far an iiitei course with yielded, on the solicitations of Craiimer, 
able men on serious subjects may force to sign the warrant for burning Joan 
a royal plant of such natural vigour, and Boucher, is as much to his honour as 
Ins letteis to lus young friend Barnaby it is agamst the archbishop’s. [But see 
F.*'^patnck, published by H. Waluole in p. 9$.] 
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or adverting to 8 Tic1i matters of controvcrsj as did 
not produce a bensible effect on tlio people. 

L It was obviously among ibe tiist steps required in 
Older to introduce a inode of leiigioii at once 
Sf chief i^ore reasonable and more cainest tban the 
pumtsof former, that tbe public services of the church 
should he expressed in the motlier tongue of 
Til' congreg'ation. The Latin ritual had been 

L gioiib since the age when it was w^r- 

nacular , partly through a sluggish dislike of innovation, 
but partly also because the mystenuusness of an unknown 
dialect served to impose on the vulgar, and to throw an 
air of wisdom aiound the piiesthood. Yet what was 
thus concealed would have home the light. Our own 
liturgy, so justly celebrated for its piety, elevation, and 
simplicity, is in great measure a translation fiom the 
catholic services, or more properly fiom those which had 
been handed down fiom a more primitive age; those 
2)ortions, of course, being omitted which had i elation to 
different pimciples of woiship. In the second year of 
Edwaid’s leign, the leformation of the public seivice 
was accomplished, and an English liturgy compiled, not 
essentially different from that in present use." 

II. No part of exterior religion was more prominent 
or moie offensive to those who had imbibed a protestant 
spirit than the worsh-ip, or at least veneration, of images, 
which in remote and harhaious ages had given excessive 
scandal both in the Greek and Latin chuiches, though 
long fully estahhshed in the practice of each. The 
jiopulaco in towns where the reformed tenets prevailed 
began to pull them down in the very first days of 
Edward’s reign, and after a little pretence at distin- 
guishing those which had not been abused, oiders were 
given that all images should be taken away from chiu'ches. 
It was, pel haps, necessary thus to hinder the zealous 
protestants from abating them as nuisances, which had 
already caused several disturbances.'* But this order was 

The litany had. heen translated into hook Strype’s Annals, n 39; Hollmg- 
English 111 1542. Burnet, i. 331 ; Collier, shed, m 921 (4to edition) 

Hi, where it may he read, not much ^ “ It ivas observed,” baj’sStiype, ii 
diifermg fiom that now m use It was “that where images were left there was 
always held out hy our church, when the most contest, and most peace w here they 
object was conciliation, that the liturgy were all sheer pulled down, as they were 
waa essentially ihe swae with the mass- m some places." 



Eefoemation. 


BETWEEN THE TWO RELIGIONS. 


87 


executed witli a rigour wHich. lovers of art and antiquity 
have long deplored. Our churches hear witness to the 
devastation committed m the wantonness of tiiumphant 
reform hy defacing statues and crosses on the exterior of 
buildings intended for worship, or windows and monu- 
ments within. Missals and other books dedicated to 
superstition perished in the same manner. Altai s were 
taken down, and a great variety of ceremonies abiogated, 
such as the use of incense, tapers, and holy water , and 
though moie of these were letained than eager inno- 
vators could approve, the whole surface of religious 
ordinances, all that is palpable to common minds, under- 
went a surprising transfoimation. 

III. But this change in ceremonial observances and 
outward show was trifling when compaied to that in the 
objects of worship, and in the jptirposes for which they 
were addressed. Those who have visited some catholic 
temples, and attended to the cuirent language of devo- 
tion, must have perceived, what the writings of apolo- 
gists or deciees of councils will never enable them to 
discover, that the saints, but moie especially the Yirgin, 
are almost exclusively the deities of that leligion. 

All this polytheism was swept away by the refoimeis , 
and in this may be deemed to consist the most specific 
difference of the two systems. IS^or did they spaie the 
belief in purgatory, that unknown land which the hier 
archy swayed with so absolute a lule, and to which the 
eaiTh had been lendered a tributary pi evince. Yet in 
the fiist liturgy put forth under Edward the prayers for 
departed souls were retained ; whether out of respect to 
the piejiidices of the people or to the immemorial anti- 
quity of the practice. But such piayers, if not neces- 
sarily implying the doctiine of purgatoiy (which yet in 
the main they appear to do), are at least so closely con- 
nected with it that the belief could never be eradicated 
while they remained. Hence, in the revision of the 
liturgy, four years afterwards, they were laid aside , ^ and 


t Collier, p 257, enters into a vindi- wliicli the reform eis set up e:^clusively 
cation oi the piactice, ’which appears to of all tradition, it contradicted the doc- 
have prevailed in the church liom the time of justification hy mere taitb, 
«econd century It was defended in in the stiict sense which they affixed 
geneial hy the nonjurors and the whole to that tenet See pieamble ot tlie 
fichool ol Andrews But, independently act foi dissolution of chantiiea, 1 Edw' 
0 f its wanting the authoiity of Sci ipture, 6, c 14. 
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several otlier changes made, to eradicate the vestiges of 
the ancient superstition. 

IV. Auricular confession, as coinnionl}" called, or the 
private and special confession of sins to a piiest for the 
purpose 01 obtaining his absolution, an imperative duty 
in the church of Home, and presoiimd as such in the 
statute of the six articles, and in the religious codes pub- 
lished by Hemy VIII., was left to each man’s discretion 
in the new order ; a judicions temperament, which the 
reformers would have done well to adopt in some other 
points. And thns, while it has never been condemned 
in onr church, it went without dispute into complete 
neglect. Those who desiio to augment the infliieiiee of 
the clergy i egret, of course, its discontinuance; and 
some may conceive that it would serve either for whole- 
some lestraint or useful admonition. It is very difficult, 
or, perhaps, beyond the reach of any human being, to 
determine absolutely how far these benefits, which can- 
not he reasonably denied to result in some instances 
from the rite of confession, outweigh the mischiefs con- 
nected with it. There seems to bo something in the 
Eoman catholic discipline (and I know nothing else so 
likely) which keeps the balance, as it were, of moral 
influence pretty even between the two religions, and 
compensates for the ignorance and superstition which 
the elder preserves; for I am not sure that the pro- 
testant system in the present age has any very sensible 
advantage in this respect; or that in countries wheie 
the comparison can fairly be made, as in Geimany ur 
Switzerland, there is moie honesty in one sex, or more 
chastity in the other, when they belong to the reformed 
churches. Yet, on the other hand, the practice of con- 
fession is at the best of very doubtful utility, when con- 
sidered in its full extent and general bearings. The 
ordinary confessor, listening mechanically to hundreds 
of penitents, can hardly preseiwe much authoiity over 
most of them. But in proportion as his attention is 
directed to the secrets of conscience, his influence may 
become dangei ous ; men grow accustomed to the control 
of one peihaps more feeble and guilty than themselves, 
but over whose frailties they exeicise no reciprocal 
command; and, if the confessors of kings have been 
sometimes terrMe to nations, their ascendancy is pro- 
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bably not less misciiievotis, in proiDortion to its extent, 
withm the sphere of domestic life. In a political light, 
and with the object of lessening the weight of the eccle- 
siastical order in temporal affairs, theie cannot be the 
least hesitation as to the expediency of discontinuing 
the usage. 

y.-It has veiy raiely been the custom of theologians 
to measuie the mipoitance of orthodox opinions by their 
effect on the lives and heaits of those who adopt them; 
nor was this predilection for speculative above piactical 
doctrines ever more evident than in the leading contro- 
versy of the sixteenth centuiy, that respecting the Lord’s 
Supper. No enors on tins point could have had any 
influence on men’s moral conduct, nor indeed much on 
the geneial nature of their faith, yet it was selected as 
the test of heiesy, and most, if not all, of those who 
suffered death upon that charge, whether in England or 
on the Continent, were convicted of denying the corporal 
presence, in the sense of the Eoman church. It had 
been well if the reformers had learned, by abhoiring her 
persecution, not to practise it in a somewhat less degree 
upon each other , or, by exposing the absurdities of tran- 
substantiation, not to contend foi equal nonsense of their 
own. Four principal theories, to say nothing of sub- 
ordinate varieties, divided Europe at the accession of 
Edward YI. about the saciament of the Eucharist. The 
chuich of Eome would not depart a single letter from 
transubstantiation, or the change at the moment of con- 
secration of the substances of bread and wine into those 
of Chiist’s body and blood; the accidents, in school lan- 
guage, or sensible qualities of the former remaining, or 
becoming inherent in the new substance. This doctrine 
does not, as vulgaily supposed, contradict the evidence 
of our senses ; since our senses can leport nothing as to 
the unknown being, which the schoolmen denominated 
substance, and which alone was the subject of this con- 
version. But metaphysicians of latei ages might inquire 
whether material substances, abstiactedly considered, 
exist at all, or, if they exist, whether they can have any 
specific distinction exce|)t their sensible qualities. This, 

“ Collior, p 248, descants, in tbe true -svell kno'RW.is oneof tliepomis on whicli 
spirit of a high churchman, on the im- his party disagreed with the generality oi 
portance of confession. This also, as is Protestants, 
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perliaps, did not suggest itself in tlie sixteeiitli ccntnij; 
but it was strongly objeoted that the siniultaneous exist- 
ence of a body in many places, liieb the lioinish doc- 
trine implied, Avas inconceivable, and even contradictoiy. 
Luther, partly, as it seems, out of Ms deteiminalion to 
multiply dllferences Avith the clmreh, invented a theory 
somewhat diilerent, usually called eonsubsianliation, 
which was adopted in the confession of xUig.shurg% and to 
winch, at least down to the middle of the eigliteeiith 
century, the divines of that communion weic much 
attached. They imagined the two substances to be 
united in the saciamental elements, so that they might 
be termed hiead and wine, or the body and blood, Avith 
equal propriety.' But it must be obvious that thoie is 
little moie than a metaphysical distinction hetAveen this 
doctrine and that of Borne , though, Avhen it suited the 
Lutherans to magnify rather than dissemble their doAua- 
tions from the mother church, it Avas raised into an 
impoitant dilferenco. A simpler and more laiiuiial ex- 
plication occurred to Zvdngle and GEcolampadiiis, from 
whom the HeMetian piotestants imbibed their faith. 
Eejecting every notion of a leal presence, and diA^esting 
the institution of all its mystery, they saAv only figura- 
tive symbols in the elements Avhich Chiisthad appointed 
as a commemoration of his death. But this novel opinion 
excited as much indignation in Luther as in the llo- 
manists. It was indeed a rock on w^hich the Eeformatioii 
was neaily shipAvrecked , since the violent contests AA^hich 
it occasioned, and the narrow intolerance which one side 
at least displayed throughout the controveisy, not only 
AA^eakened on seA^eial occasions the tempoial powei of 
the protestant chuiches, but disgusted many of those 
who might have inclined towards espousing their senti- 
ments. Besides these three hypotheses, a fourth Avas 
promulgated by Martin Bucor of Stiashurg, a man of 
much acuteness, hut prone to metaphysical suhtilty, and 
not, it is said, of a veiy ingenuous character.^ Bucer, 

Nnstra sententia est. says Luther, coiiteiition,andforniaiiiitamingpeace and 
apud Bumot, 111 , Appendix, 194 , corpus quietness m the church, somewhat more 
ita cum pane, seu m pane esse, ut levera ambiguous woids should be used, that 
cum pane manduc6tui, et quemeunque might ha\ e a respect to both persuasions 
motum vel actionem pai^is habet.enndem conceramg the piesence But Martyr 
et corpus Chnsti of anothei judgment, and affected xj 

y “Bucer thought, that for avoidmg speak of the sacrament with all plainneaa 
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as I appreliend, tlLOugh Ms expressions are iin-asnally 
confused, did not acknowledge a local presence of 
CMist’s l3ody and blood in tbe elements after consecra- 
tion — so far conciiiiing witb the Helvetians, while he 
contended that they were leally, and without figure, 
received by the worthy communicant through faith, so 
as to piesen^e the belief of a mysteiious union, and of 
wdiat was sometimes called a leal presence. Bucer him- 
self came to England early in the reign of Edward, and 
had a considerable shaie in advising the measures of 
refoimation. But Peter Martyr, a disciple of the Swiss 
school, had also no small influence. In the forty-two 
articles set forth by authority, the real or coipoial pre- 
sence, using these words as synonymous, is explicitly 
denied. This clause w^as omitted on the revision of the 
aiticles under Elizabeth.* 

YI. These various innovations were exceedingly 
inimical to the influence and interests of the priesthood. 
But that order obtained a sort of compensation in being 
released from its obligation to celibacy. This obligation, 
though unwari anted by Scripture, rested on a most 
ancient and universal rule of discipline ; for though the 
Greek and Eastern churches have always pei nutted the 
ordination of mariied persons, yet they do not allow 
those already oidained to take wives. E^o very good 
reason, however, could be given for this distinction ; and 
the constrained celibacy of the Latin clergy had given 
rise to mischiefs, of which their general practice of 
retaining concubines might be reckoned among the 
smallest.'" The German protestants soon rejected this 
burthen, and encouraged legulai as well as secular 
priests to marry. Cranmer had himself taken a wife in 
Germany, whom Henry’s law of the six articles, one of 
which made the marriage of priests felony, compelled 

and perspicuity " Strype, u. 121 The the elements. 

truth IS, that therefore but two opinions ^ It appears to have been common for 
at bottom as to this mam point of the the clergy, by licence from their bishops 
controversy; nor in the nature of things to letam concubines, who were, Collier 
was It possible that there should he more, says, for the most part their wives, 
for what can be predicated concerning a p 262 But I do not clearly understand 
body, in its relation to a given space, hut in what the distmction could have con 
presence auvi absence ? sisted , for it seems unlikely that mar 

== Burnet, 11 . 105, App. 216; Strype, nages of priests were ever solemnised at 
ti. 121, 208; Collier, &c The Calvinists so late a penod; or if they weie, they 
certainly did not own a local presence m were invalid. 
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him to send away. In the reign of Ed%varil ihis was 
justly reckoned an indispensable pari of the new Ee- 
fonnation. But the bill for that purpose passed the 
lords witli some little difficulty, nine ])iNhops and four 
peers dissenting ; and its preamble cast such an imputa- 
tion on the piactice it allowed, treating the marriage of 
priests as ignominious and a tolerated evil, that another 
act was thought necessary a few years afterwards, when 
the Eeformation was hotter established, to %uiidicate this 
right of the protestant church.^ A great number of the 
clergy availed themselves of their liberty ; which may 
probably have had as extensive an effect in conciliating 
the ecclesiastical profession, as the suppression of mo- 
nasteries had in lendeiing the gentry favourable to the 
new order of leligion. 

But gi eat as was the number of those whom conviction 
or self-interest enlisted under the protestant 
banner, it appears plain that the Eeformation 
paitof moved on with too precipitate a step for the 
tae nation, The new doctiiiies pievailed in 

London, in many large towns, and in the eastern counties. 
But in the north and west of EngLand the body of the 
people were strictly catholics. The clergy, though not 
very sciupulous about conforming to the innovations, 
were generally averse to most of them.® And, in spite 
of the church lands, I imagine that most of the nobility, 
if not the gentry, inclined to the same persuasion ; not 
a few peers having sometimes dissented from the bills 
passed on the subject of religion in this reign, while no 
sort of disagreement appears in the upper house during 
that of Mary. In the western insurrection of 1549, 
which partly originated in the alleged grievance of in- 
olosures, many of the demands made by the rebels go to 
the entire re-establishment of popery. Those of the 
Eorfolk insurgents, in the same year, whose political 
complaints were the same, do not, as far as I perceive, 
show any such tendency. But an histoiian, whose bias 
was certainly not unfavourable to protestantisni, con- 
fesses that all endeavours were too weak to overcome 

b Stat. 2 & 3 Edw. 6, c 21 ; 5 & 6 conformists, — “ Out with them all ' I 
Edw 6, c 13 ; Burnet, 89 require it in God s behalf make then 

° 2 Stiype, 53 Latimer pressed the an the pack of them.” Id 2t)4t 

aecebsity of expelling these tempoii&ing 2 Bui net, 143. 
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tlie aversion of tlie people towards Eefoimation, and 
even intimates that Geiman troops weie sent for from 
Calais on account of the bigotry with which the hulk of 
the nation adhered to the old supeistition.^^ This is 
somewiiat an humiliating admission, that the protestant 
faith was imposed upon our ancestois by a foieign army. 
And as the reformers, though still the fewer, were un 
deniably a great and increasing paity, it may be natural 
to inquiie whether a regard to policy as well as equitable 
('.onsidciations should not have repressed still more, as it 
did m some measure, the zeal of Oranmer and Somerset ’ 
It might be asked whether, in the acknowledged co- 
existence of two religions, some preference weie not 
fairly claimed for the creed which all had once held, 
and which the gi eater part yet letained , whethei it were 
becoming that the councillors of an infant king should 
use such violence in breaking up the ecclesiastical con- 
stitution ; whether it were to be expected that a free- 
spirited people should see their consciences thus tians- 
forred by proclamation, and all that they had learned to 
venerate not only torn away from them, but exposed 
to what they must reckon blasphemous contumely and 
profanation*^ The demolition of shiines and images, fai 
unlike the speculative disputes of theologians, was an 
overt insult on every catholic hcait. Still moie w^eie 
they exasperated at the ribaldry which vulgar piotestants 
uttered against their most sacied mysteiy. It was found 
necessary in the very first act of the first protestant par- 
liament to denounce penalties against such as spoke 
irieverently of the sacrament, an indecency not unusual 
with those who held the Zwinglian opinion in that age 
of coarse pleasantry and unmixed invective.® Nor could 
the people repose much confidence in the judgment and 
sincerity of their governors, whom they had seen sub- 


A Burnet, in 190, ]96 “The use of 
the old religion,” says Paget, in remon- 
Btrating with Somerset on his rough treat- 
ment ot some of the gentry and partiality 
to the commons, “ is forbidden by a law, 
luid the use of the new is not yet printed 
In the stomachs of eleven out of twelve 
parts of the realm, whatever countenance 
men make outwardly to please them in 
whom they see the power resteth” 
Strype, ii. ; Appendix, H. H. Tins seems 


rather to refer to the upper classes than 
to the whole people. But at any rate it 
was an exa^eration of the fact, the pro- 
testants being certamly m a much greater 
propuition. Paget was the adviser of the 
scheme of sending for German troops m 
1549, which, however, was in order to 
quell a seditious spirit m the nation, not 
by any means wholly founded upou re- 
ligious grounds Strype, si. 169. 

® 3 JEdw. c 1 ; Strype, xi 81, 
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milting witliont out'wurd repugnance to IIenij*s Tarioiis 
schemes of religion, anti whom they saw oveiy day 
enxiching themselves with the plnnder of the church 
they affected to reform. There was a soil of endorsed 
colleges or frateinities, called chantries, consisting of 
secular priests, whose duty was to say daily masses for 
the founders. These were abolished and given to the 
king by acts of parliament in the last year of Henry and 
the first of Edward. It was intimated in the preamble 
of the latter statute that their revenues shonld be con- 
verted to the erection of schools, the augmentation of the 
universities, and the sustenance of the indigent.^ But 
this -was entirely neglected, and the estates fell into the 
hands of the courtiers. Nor did they content themselves 
with this escheated wealth of the church. Almost every 
bishopric was spoiled by their ravenous power in this 
reign, either through mere alienations, or long leases, 
or unequal exchanges. Exeter and Llandaff, from being 
among the richest sees, fell into the class of the poorest. 
Lichfield lost the chief part of its lands to raise an estate 
for lord Paget. London, \yinchester, and even Canter- 
bury, suffered considerably. The duke of Somerset was 
much beloved ; yet he had given no unjust offence by 
pulling down some churches in order to erect Somerset 
House with the materials. He had even projected 
the demolition of Westminster Abbey, but the chapter 
averted this outrageous piece of rapacity, sufficient of 
itself to characterise that age, by the usual method, a 
grant of some of their estates.® 

f 37 H 8, c 2, 1 Edw 6,c. 14; Strype, land Strype, 88. These counsels, and 
il. 63, Burnet, &c' Granmer, as well as the acts which iheypiompted.dibgust ns, 
the Catholic bishops, protested against fiom the spirit of rapacity they bieathe 
this act, well knowing how little regaid Yet it might be urged, with some foice, 
would be paid to its mtention. In the that the enormous wealth of the superior 
latter part of the young king’s reign, as ecclesiastics had been the main cause of 
he became more capable of exerting his those corruptions which it was sought to 
own power, he endowed, as is well known, cast away, and that most of the dignitanes 
several excellent foundations. were very averse to the new religion 

S Strype, Burnet, Collier, passim; Har- Even Granmei had w lit ten some yeais 
mer’s Specimens, 100 Sir Philip Hobby, before to Cromwell, depieuiting the esta- 
our minister m Germany, iwites to the bhshment of any prebends out of the 
protector, m 1548, that the foreign pro- conventual estates, and speaking of the 
testants thought our bishops too rich, and collegiate clergy as an idle, ignorant, and 
advises him to reduce them toacompe- gormandising race, who might, without 
tent living, he particularly recommends any haim, be extinguished along with the 
his taking a’vvay all the prebends in Eng- legulars. Burnet, iii. 141 But the gross 
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Tolerance in religion, it is well known, so unani- 
mously admitted (at least vei bally) even by theologians 
in the present century, was seldom considered as piac- 
ticable, much less as a matter of right, duiing the period 
of the Keformation. The difference in this respect 
between the catholics and protestants was only in 
degree, and in degieo there was much less difference 
than we aie apt to believe Peisecution is the deadly 
oiiginal sm of the reformed churches ; that which cools 
every honest man’s zeal for their cause m piopoiiion as 
his reading becomes moie extensive. The Lutheran 
princes and cities in Geimany constantly refused to 
toleiate the use of the mass as an idolatrous service , 
and this name of idolatry, though adopted in retaliation 
for that of heresy, answered the same end as the other, 
of exciting animosity and uncharitableness. The Koman 
worship was equally pioscnbed in England. Many per- 
sons were sent to prison for hearing mass, and similar 
offences.* The piincess Mary supplicated in vain io 
have the exercise of her own religion at home, and 
Charles V. several times interceded in her behalf, but 
though Cranmer and Eidley, as well as the council, 
would have consented to this indulgence, the young 
king, whose education had unhappily infused a goo<l 
deal of bigotry into his mind, could not bo pievailed 
upon to connive at such idolatry.^ Yet in one memor- 
able instance he had shown a milder spirit, struggling 


selfishness of the great men m Ed'ward’s 
reign justly made him anxious to save 
what he could for the church, that seemed 
on the brink of absolute rum. Collier 
mentions a characteristic circumstance 
So gieat a quantity of church plate had 
been stolen, that a commission was 
appointed to inquiie into the facts, and 
compel its restitution. Instead of this, 
the commissioneis fonnd more left than 
they thought sufdcient, and seized the 
greater part to the king’s use 
h They declared m the famous pro- 
testation of Spire, which gave them the 
name of Protestants, that their pieachers 
having Goniated the mass by passages in 
Scripture, they could not permit their 
subjects to go thither; since it would 
afford a bad example to suffer two sorts 
of service, duectly opposite to each other, 


in their churches Schmidt, Hist dea 
Allemands, vi 393, vii 24 
1 Stat 2 & 3 Edw. 6, c i; Strype's 
Cranmer, p. 233 

Burnet, ]92 Someiset had always 
allowed her to exercise her religion, 
though censured for this by Warwick, 
who died himself a papist, but had pre- 
tended to fall in with the young king’s 
prejudices Her ill treatment wag subse- 
quent to the protector’s overthrow It is 
to be observed that, in her father's hf". 
she had acknowledged his supiemacy, 
and the justice of her mother’s divorce 
1 Strype, 285; 2 Burnet, 241; Lingard, 
vi 326 It was, of course, by intimida- 
tion ; but tliat excuse might be made fot 
others Cranmer is said to have persuaded 
Henry not to put her to death, which we 
must m chanty hope she did not know. 
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against Craiimnr to save a fanatical woman from iiie 
punisiiineiit of heresy,*” This is a stain upon Cianmei's 
memory which nothing hut his own death could have 
lightened. In men haidly escaped fiom a similar peril, 
ill men who had nothing to plead hut the right of private 
judgment, in men who had defied the pi esc np live au- 
thority of past ages and of established powe3 , the crime 
of persecution a.^snmes a fur deeper hue, and is capable 
of tar less extenuation, than in a Homan inquisitor. 
Thus the death of Seivetus has tveiglied doTO the name 
and memory of Calvin. And though Cianmei was in- 
capable of the lancorous malignity of the Genevan latv- 
giver, yet I regret to say that theie is a peculiar cir- 
cumstance of aggiavatioii in his pursuing to death this 
woman, Joan Boucher, and a Dutchman that had been 
convicted of Arianism. It is said that ho had been 
accessory in the pieceding leign to the condemnation of 
Lambcit, and peihaps some others, for opinions con- 
cerning the Loid’s Suppei which he had himself after- 
wards embiaced.” Such an evidence of the fallibility of 
human judgment, such an example that persecutions for 
heresy, how conscientiously soever managed, aie liable 
to end in shedding the blood of those wdio maintaiti 
truth, should have taught Min, above all men, a scru- 
pulous repugnance to carry into efieot those sanguinary 
laws. Compared with these executions fur heresy, the 
imprisonment and deprivation of Gardiner and Bonner 
appear but measures of oi dinary seventy towards poli- 
tical adversaries under the pietext of religion ; yet are 
they wholly unjustifiable, particularly in tlie former in- 
stance; and if the subsequent retaliation of those bad 

[It has been pointed out to me by may be better that the whole anecdote 
a ccurespondent, that Mr Bruce, m his should vanish from Instoiy This, ol 
edition of Koger Hutchmson’s works couise, mitigates the censure on Cranmer 
(Parker Society, 1842, preface, p 8), has m the text to an indefinite degree ists ] 
given strong reasons for questioning this When Joan Boucher v as condemned, 

remonstrance of Edward with Cranmer, she said to her judges, “ It was not long 
•which rests originally on no authonty ago smee you burned Anne Askew fur a 
but that of Fox. In some of its circum- piece of bread, and yet came yourselves 
stances the stoiy told by Fox is certamly soon after to believe and profess the same 
disproved, but it is not impossible that doctime foi which you burned her; and 
the young king may have expressed his now you will needs" bum me for a piece 
reluctance to have the sentence earned of flesh, and in the end you w lU come to 
into execution, though his signatuic of the believe this also, when vou have read 
warrant wms not required This, how- tlie Sciiptures and undeistand them.” 
sver, is mere coiijecture, and perhaps it Strype. ii 2U 
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men was beyond all proportion excessive, we slionld 
remember that snch is tlie natural consequence of 
tyrannical aggressions ® 

Tlie person most conspicuous, tbough Eidley was 
peiiiaps tbe most learned divine, in moulding 
tbe faith and discipline of the English church, 
which has not been very materially altered since his 
time, was aichbishop Cianmei.p Few men, about v'hose 
conduct there is so little loom for contioveisy upon 


° Gardmei had some vii tueb, and enter- 
tained soundex notions of the cml consti- 
tution of England than Ins adversanes 
Xu a letter to Sn John God&alve, giving 
his leasons for refusing compliance ^vlth 
the injunctions issued by the council to 
the ecclesiastical visitois (which, Bui net 
says, does him more honoui than anj thing 
else m his life), he d\vells on the king’s 
wanting power to command anything cen- 
tral y to common law, or to a statute, and 
bungs authouties for this Bmnet, 11 
Append 112 See also Liiigaid, \i J87, 
for another instance Noi was this re- 
gard to the constitution displayed onlj'- 
when out of the sunshine, foi in the 
nes.t leign he was against despotic coun- 
sels, of which an instance has been given 
in the last chapter His conduct, indeed, 
with respect to the Spanish connection 
IS equivocal He was much against the 
mariiage at fiist, and took ciedit to him- 
self for the securities exacted m the tieaty 
with Philip, and established hy statute 
Bmnet, 11 2b7 But afteiwaids, if we 
may tiust Nomlles, he fell m with the 
Spanish paity in the council, and even 
suggested to paihament that the queen 
should have the same powder as hei fathei 
to dispose of the succession by w ill Am- 
bassades de Noailles, in 15J, tke &c Yet, 
according to Dr Lingard, on the impeiial 
ainhassadoi’s authority, he saved Eliza- 
beth’s life against all the council The 
aiticle Gaumm K, m the Biographia Bii- 
tannica, con taint, an elaborate and jiartial 
apology, at great length , and the historian 
pist quoted has of course said all he could 
in favour of one who laboured so stienu- 
Oiusly for the extirpation of the noithein 
neiesy. But he was certainly not an 
honest man, and had been acti-ve m 
Ifenry's reign against his real opinions 
Even if the ill treatmopt of Gardiner 
ft(id Bonner by Edwaid’s council could he 
VOL. I. 


excused (and the latter by his ludeness 
might deserve some punishment), what 
can be said for the imprisonment of the 
bishops Heath and Day, worthy and 
moderate men, who had gone a gieat way 
with the Reformation, but objected to the 
lemoval of altars, an innovation by no 
means necessary, and winch should have 
been deferred till the people bad giown 
ripe for fuither change? Mr Southey 
says, “Gardiner and Bonner were de- 
pnved of their sees, and imprisoned, but 
no ) igour uos med tonai ds Book 

of the Church, 11 Hi. Libeityand pro- 
pel ty being trifles ' 

P The doctimes of the English church 
wyie set forth m ten ty-tw 0 articles, diawn 
Tip, as. IS geiieially believed, by Granmei 
and Ridley, with the advice of JBucei and 
Maitjn, and perhaps of Cox The tlnee 
last of those, condemning some novel 
opinions, were not lenewed undei Eliza- 
beth, and a lew othei \aiiationi, w'ere 
made , hut upon the whole there is little 
difieience, and none perhaps m those 
tenets whuh have been most the object 
of discussion See the onginal At tides 
ill Bmnet, 11 , App N 55 TIiov weie 
iieTci confiimed by a comocatioii or a 
parliament, but iinpused by the king's 
supiemacy on all the cleigy, and on the 
univeibities His death, however, ensued, 
before they could be actually suksciibed 
[The late editor of Gi anmer s \.?orks thinks 
him mainly lesponsible loi the forty-tw’-o 
ai tides he piohably took the advice of 
Ridley A consideiable portion of them, 
including those of chief impoitance, is 
taken, almost hteially, oitlier fiom tiie 
Augsbuig Confession 01 a set of articles 
agreed upon bv some Geunan and Enghsli 
dinnes at a conf ei ence in 1538. Jenkm&*« 
Cranmei, preface, xxm 3, c, vu , also 
vol IV. 273, wnere these art’de# 
printed at length. 1 8 15 j 
H 
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factSj iiavo been repre.sented in more opposite liglits. 
\Ye know tlio favonrmg coloins^ of protestaiit wi iters, 
blit turn to tlie bitter invective of Bussiiet, and tlie 
patriarcli of our leformed cbuieli stands foiili as tlie 
most abandoned of time-serving liypocri tes. lYo political 
frctions aifect the impartiality of men’s judgment so 
grossly or so permanently as religions heats, llunbtless, 
if we should reverse the picture, and imagine the end 
and scope of Cranxner’s labour to have been the estal)- 
lishment of the Roman catholic religiim in a pioteataiit 
country, the estimate foamed of his behaviour would be 
somewhat less favouiuhle than it is at pi’esent. If, casting 
away all prejudice on either side, we weigh the character 
of this pi elate in an equal balance, he vdll appear far 
indeed removed fiom the turpitude imputed to him by 
his enemies, yet not entitled to any extraordinary venera- 
tion. Though it is most eminently true of Craumer, 
that his faults were always the effect of circumstances, 
and not of intention, yet this palliating consicloiation 
is rather weakened when we recollect that he con- 
sented to place himself in a station where those cir- 
cumstances occunecl. At the time of Cranmer’s ele- 
vation to the seo of Canterbury’', Henry, though on the 
point of sex'^f^'^ating for ever from Rome, had not abso- 
lutely determined upon so strong a measure; and his 
policy required that the new arohbishoxi should solicit 
the usual bulls fiom the pope, and take the oath of 
canonical obedience to him. Craumer, already a rebel 
from that dominion in his heart, had i ecoiirse to the dis- 
ingenuous shift of a x>i‘otest, before his consecration, 
that “ he did not intend to restrain himself thereby 
from any thing to which he was bound by his duty to 
God or the king, or from taking part in any rcfoimation 
of the English church which ho might piclge to be re- 
quired.” This first deviation from integiity, as is 

^ Strype’s Cranmer, Appendix, p 9 — or privately Nothins? ran possibly turn 
lam sorry to find a respectable wntpr upon this It was, on either supposition, 
inclining to vindK ate Cl anmer in this pro- nniniown to the promisee, the pope at 
testation, which Burnet admits to agiee Borne The question is, v hether, having 
better with the maxims of the casuists obtained the bulls from Romr on an ex- 
tban with the prelate’s smceiity Todd’s press stipulation that he should take a 
Jutroduction to Cranmer’s llefence of the certain oath, he had a right to ofier a 
Trae Doctrine of the Sacrament (1825), limitation, not explanatory, but utterly 
p *ift It IS of no importance to inquiie inconsistent ith ifc^* We are sure that 
Whether the protest weie made pubhely Cranmei s views and mtentionh, whr.h lif 
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almost always tlie case, drew after it many otliers, and 
began that discreditable course of temporising and undue 
compliance to which he was reduced for the lest of 
Henry’s reign. Cranmer’s abilities weie not peihaps of 
a high Older, or at least they were unsuited to public 
affairs , but his principal defect was in that fiimness by 
which men of more oi dinary talents may insure lespect. 
Nothing could be weaker than his conduct in the usuipa- 
tion of lady Jane, which he might better have boldly 
sustained, like Eidley, as a step necessary for the con- 
servation of protestantism, than given into against his 
conscience, overpoweied by the importunities of a mis- 
guided boy. Had the malignity of his enemies been 
diiected rather against his reputation than his life, had 
he been peiinitted to survive his shame as a piisoner in 
the Tower, it must have seemed a moie arduous task tc 
defend the memory of Cranmer, but his fame has bright- 
ened in the fire that consumed him.’' 

Those who, with the habits of thinking that prevail 
in our times, cast back their eyes on the reign Hismcciera- 
of Edward VI , will gencially be disposed to 
censuie the precipitancy, and still inoie the cLaugesiiot 
exclusive spirit, of our piincipal reformeis. 

But relatively to the couise that things had seaiois 
taken in Germany, and to the feveiish zeal of that age 
the model atiun of Cranmer and Eidley, the only ocGlesi- 
astics who took a piominent shaie in these measures, 
was very conspicuous, and tended above everything to 
place the Anglican chuich in that middle position which 
it has always preserved between the Eoman hieiarchy 
and that of other piotestant denominations. It is mani- 
fest, from the history of the Eeformation in Germany, 
that it s predisposing cause was the covetous and arrogant 
character of tlmlu^iior ecclesiastics, founded upon vast 
temporal authoiity ; a yoke long borne with impatience, 

TCiy sorn carried into effect, were xrre- Anne Boleyn an acknowledgment of her 
concilablo with any sort of obedience to supposed pre-contract of niainago, having 
the pope ; and if, under all the circmn- proceeded from motives of Immamry, 
stances, his conduct was justifiable, there ought not to incur much censure, though 
would be an end of all promissoiy obh- the sentence of nullity was a mere mock- 
gations hatever eiy of law —Poor Cranmer was comi lelled 

^ The chaiacter of Cranmer is summed to sub&cribe not less than sa retautati(»ns, 
up m no unfaii manner by jUIr C JSutlei, StrjTie (in 232) had tne integntv h/ 
Memoirs of Englisa Catholics, toI. i. publish all these, which were not fully 
p. 139; except that his obtaining fiom Smowm before. 

K 2 
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and wliicli tlie xmanimoiis adherence of the prelates to 
Home in the period of separation gave the Liiiheiun 
piinces a good excuse for entirely throxdng off. iSome 
of the more tcmpei ate Eeformers, as Mclaiichthon, would 
have admitted a limited jurisdiction of the episcopacy ; 
blit in general the desti notion of that older, sncli as it 
then existed, maybe deemed as fimdamental a piiiiciple 
of the new discipline as any theological point could be 
of the new dociiine. But besides that the subjection 
of ecclesiastical to civil tribunals, and possibly other 
causes, had rendeied the superior clergy in England less 
obnoxious than in Geimany, there was this important 
difference between the two conntiies, that seveial 
bishops from zealous conviction, many more from plia- 
bility to self-interest, had gone along with the new 
modelling of the English chinch by Henry and Edward; 
so that it was peifectly easy to keep np that foiin of 
government in the regular succession which had usually 
been deemed essential ; though the foicign rcfoimers 
liad neither the wish, nor possibly the means, to pre- 
serve it. Cianmer himself, indeed, duiing the reign of 
Henry, had bent, as usual, to the king’s despotic humour, 
and favonred a novel theory of ecclesiastical authority, 
which resolved all its spiritual as well as temporal 
powers into the royal supremacy. Accordingly, at the 
accession of Edward, he himself, and several other 
bishops, took out commissions to hold their sees during 
pleasure.® But when the necessity of compliance had 
passed by, they showed a disposition not only to oppose 
the continual spoliation of chmch property, but to main- 
tain the jurisdiction which the canon law had confeired 
upon them.^ And though, as this papal code did not 

* ?>urnGt, 11. 6 e\eqiai auderent Hajc querela ab omnibus 

^ There aie two cunous entnes m the proceribus non sme racerore audita est; 
Loids’ Journ. 14th and 18th of ISTov 1549, et ut qiiam citissim6 hiiic malo subvem- 
%.iiich point out tlie ongin of tlie new retui, injunctum est episcopis lit foiTnii- 
tode of ecelesiastical law mentioned in the lam aliquam statuti hde de re scriphim 
next note “ Ptodie questi sunt episcopi, traderent qujB si consilio postea pr©* 
,’onterani se a plobe, audere autem'mhil lecta omnibus ordimbus piobaretur, ptt? 
pro potestate sud admimstrare, eo quod lege ommbus sententiis sanciri possel* 
pi^ r publicas quasdam denuntiationes quas “ 18 Nov Hodie lecta est billa pro 
prockiraationes vocant, sublata esset pe- dictione episcoporum ct alitsum eccle- 
mtus sua junsdictio, adeo ut nemraem snsticoium, quse cum proceubiis,eo gMod 
judicio sistere, nullum scelus pumre, epiuopi mmis sibi anof^a^e viderentur, 
nem.nem ad tedem sarram cogere, neque nonplaceiet, visum (‘st debgere pradentes 
i»tera id genus munia ad ecs pertinentia aliquot x iros uti lusqiie o'dmis, qiii habitl 
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appear very well adapted to a protestant clmrcli, a new 
scheme of ecclesiastical laws was drawn tip, which the 
king’s death rendered abortive, this was rather calculated 
to strengthen the hands of the spiritual courts than to 
withdraw any matter from their cognisance.'" 


matura tanta? rei inter se deliberatione, 
refen ent toti consilio quid pro ratioue 
temporis et rei necessitate m hac causa 
agi expediret” Accordingly, tlie loids 
appoint the archbishop of Canteibury, 
the bishops of Ely, Durham, and Lich- 
field, lords Dorset, Wharton, and Stafford, 
with chief justice Montague 

It had been enacted, 3 Edw 6, 
c 11, that thirty-two commissioners, half 
clergy, half lay, should be appointed to 
draw up a collection of new canons But 
these, according to Strype, n 303 (though 
I do not find it in the act), might be re- 
duced to eight, without preseivmg the 
equality of orders, and of those nomi- 
nated in Nov 1551, five were ecclesiastics, 
thiee laymen The influence of the 
formei shows itself m the collection, pub- 
lished with the title of Reformatio Legum 
Ecclesiasticfim, and intended as a com- 
plete code of protestant canon law This 
was referred for levisal to a new com- 
mission, hut the lang’s death ensued, 
and the business -was never again taken 
up Bmnet, ii 197 Collier, 326 The 
Latin style is highly praised , Cheke and 
Haddon, the most elegant scholars of that 
age, having been concerned m it This, 
however, is of small importance The 
canons are founded on a principle current 
among the clergy, that a ngorous disci- 
pline enforced by church censuies and 
the aid of the civil power is the best 
safeguard of a Christian commonwealth 
against vice. But it is easy to perceive 
that its severity would nevei have been 
endured m this country, and that this 
■was the true reason why it was laid 
aside not, according to the improbable 
refinement with which Warburton has 
furnished Hurd, because the old canon 
law was thought more favourable to the 
prerogative of the crown Compare War- 
burton’s Letters to Hurd, p 192, with the 
latter's Moral and Political Dialogues, 
p 308, 4th edit 

The canons trench in several places on 
the known provmce of the common law, 
by assigning specific penalties and foi- 


feituies to offences, as in the case of 
adulteiy , and though it is true tliat this 
was all subject to the confirmation of 
parliament, yet the lawyers wnuld look 
w'lth their usual jealousy on such pro- 
visions m ecclesiastical canons. But the 
great sm of this piotestant legislation is 
Its extension of the name and penalties 
of heresy to the w ilful denial of any part 
of the authorised articles of faith This 
is clear from the fii st and second titles 
But it has been doubted w’hethei capital 
punishments for this offence were in- 
tended to be preserved Burnet, al-w^ays 
favourable to the leformers, asserts that 
they w ere laid aside Collier and Lmgard, 
whose bias is the other way, maintain 
the contraiy There is, it appears to me, 
some difficulty in determining this That 
all pel sons denying any one of the articles 
might be turned over to the secular powder 
IS evident Yet it rather seems by one 
passage m the title, de jhidiciis contra 
hfcreses, c 10, that infamy and cml dis 
ability wrere the only punishments in- 
tended to be kept up, except in case of 
the denial of the Christian religion For 
if a hei etic were, as a matter of course, to 
be burned, it seems needless to piovide, 
as in this chapter, that he should be in- 
capable of being a witness, or of making 
a will Dr Lmgard, on the other hand, 
says, “ It rog-ulates the delivery of the 
obstinate heretic to the civil magistrate, 
that he may sufei death accoiding to 
law ” The woids to which he refers are 
these Cum sic penitus msedent error, et 
tarn alte ladiccs egent, ut nec sententul 
quidem excominumcatioms ad ‘^eritatem 
reus mflecti possit, turn consumptis om- 
nibus aliis remediis, ad extremum ad 
civiles magistratus ablegetui puniendus 
Id tit c 4 

It IS generally best, where the words 
are at all ambiguous, to give the reader 
tlie power of judging for himself. But I 
by no means pretend that Dr Lmgard is 
mistaken On the contrary, the language 
of tins passage leads to a strong suspicion 
that the ngour of popish persecutioswa? 
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Tlio policy, or it may Le the piejiidicf.^, of Cranmer 
mdiiceil him al^o to retain in the ehiireli a few cere- 
liionial nsages, wliicli the Ilelyetic, thoiigli not the 
Lniheran, lefurmois had bwept away, sneh as the copes 
and rochets of bishops, and the surplice of ofiicianng 
priests. It should seem inconf'civable that any on© 
conlcl object to these vestments, consideied in them- 
selves; far moie, if they could unsv-er in the slighrest 
degree the end of conciliating a lelnctant people. Ihit 
tins motive iinfortnnately was often disiegarded in that 
age ; and indeed in all ages an abhorrence of coneesfeioii 
and compromise is a nevei-failing chaiacteiivtic of leli- 
gions factions. The foreign refoimeis then in England, 
two of whom, Bncer and Eeter Martyr, eipoyed a 
deserved reputation, expressed their dihsatisfaction at 
seeing these habits retained, and complained, in geneial, 

hitciiilPd to remain, csperiallras theT;\nt sicleratione plectendiis, nt illius 

de ba’ioticu coniburendo in loice bv comoibioniexpedne\idontur ” Jenkins’s 
law, and Ibeie is no bint of taking it edition of Ciainnei, vol i. preface, cx. 
away Yet it seems monstious to cun- This seems to jinno that capital penal- 
ceive that the denial ot piedostination ties weie not dobigned by the ongi- 
( winch by the way is asserted in tins nal compileia. ot tins ecclesiastical code, 
collection, tit de hteresibns, c 22, with a 1815 ] 

shade mure ot Calvinism than in the ai- The language of Dr Lnigard, as I have 
tides') was to subject any one to be since obscived, ahv»ut‘ suileimg death,” 
burned alive And on the otbei hand is takim fiom Collier, who puts exactly 
there is this difficulty, that Arianism, the same constniction on the canon 
J-*elagianism, popery, anabaptism, are all Before i quit tliese canons, one mistake 
put on the same looting, so that, if we of Dr. Lingard’s may be conccted He 
deny that the pvipist or tiee-wuller was s<iys that divoices w^eie allowed by them 
to be burned, we must deny the same not only for adultery, but ciiielty, deser- 
of the anti-trmitanan, wrhich contradicts tion,and mccnupatibiliH/of temper But 
the principle and practice of that age. the contrary may be clearly sliowui, liom 
Hpon the whole, I cannot form a decided tit de matnmonio, c 11, tiiid tit de 
opinion as to this matter. Dr Lingard divoitiis, c. 12 Divorce was allowed for 
does not hesitate to say, “ Cranmer and something more than incompatibility of 
his associates perished in the flames which temper, namely, capitahs inmi-Kitice, 
they had prepared to kindle for the de- meaning, as I concen e, attempts by one 
stniction of their opponents ” party on the other’s life In this lespect 

Upon further consideiation, I incline to their scheme ot a very important branch 
suspect that the temporal punishment of of social lawr seems far bottei than our 
heiesy w^as intended to be fixed by act of own. Nothing can be muie absnid than 
parliament; and probably vnth various our modern oin acts of parlia- 

dcgi ees, w’hich wuU account for the mdeh- ment to break the bond between an 
nite woul “ pumendus.” [A manuscript adulteress and hei husband. Nor do I see 
of the Reforaatio Legum m the Biitish how we can justify the duniil of ledrrss 
’Viuseum (Hail 426) has the following to w'omen ine^erycase of adultoiy and 
clause after the woid pumendus “Tel deseitiun It doe’s nut follow that the 
nt in peipetuam pellatur exilium, vel ad marriage tie ought to be dissolved as 
aiteraas careens deprimatur tenebras, vel easily as it is in the LutlKiaa states of 
ftliocim pro magistratiis prudenti con- Germany. 
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of tlie backwardness of the Englisli refonuation. Calvin 
and Ballinger wrote from {Switzeiland in tlie same 
strain.^ Nor was tbis sentiment by any means confined 
to strangers. Ho*oper, an eminent diime, having been 
elected bishop of Gloucester, refused to be conseciatecl 
in the usual dress. It maiks, almo^^t ludiciously, the 
spirit of those times, that, instead ’“of pei milting him to 
decline the station, the council sent him to pi] son for 
some time, until by some mutual concessions the business 
was adjusted.' These events it would haidly be worth 
while to notice in such a woik as the piesent if they had 
not been the prologue to a long and seiious drama. 

It is certain that the le-Cbtablishmeiit of popery on 
Mary’s accession must have been acceptable to 
a laige pait, or perhaps to the majoiity, of the PersecuUon 
nation. There is reason, however, to believe 
that the reformed doctrine had made a leal progress in 
the few years of her brother’s leigii. The counties of 
Norfolk and Suffolk, which placed Mary on the throne 
as the lawful heir, were chiefly protestant, and expe- 
rienced from her the usual gratitude and good faith of a 
bigot.^ Noailles bears Avitness, in many of his despatches, 
to the unwillingness which great numbers of the people 
displayed to endure the lestoration of popery, and to the 
queen’s excessive unpopularity, even befoie her mar- 
iiage wuth Philip had been lesolved upon."' As for the 
higher classes, they paitook far less than their inferiors 
in the leligious zeal of that age. Heniy, Edwaid, Mary, 
Elizabeth, found almost an equal compliance with their 
varying schemes of faith Yet the laiger propoition of 
the nobility and gentry appear to have pieferred the 
catholic religion. Several peers opposed the bills for 
reformation under Edwmid ; and others, who had gone 
along with the cm rent, became active counsellois of 
Mary. Not a few persons of family emigrated in the 
latter reign , but wuth the exception of the second earl 
of Bedford, who suffered a shoit impi isonment on ac- 
count of religion, the piotestant inartyiology contains 
no confessor of supeiior rank.^ The same accommodating 

* Strype, passim Burnet, u 154, m. No part of England suffered so much in 
Append 200 Collier, 291, 303. the persecution. 

‘ Stiype, Burnet The former is the ^ Aiuhassades do Noailles, n passim, 

snore accurate 3 Strype, 100 

« Buruet. 237, 246. 3 Stiype, 10, 041 b Stiyi^e, iiL 107 He recltons th< 
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Hpiiit eliaracteiised, npon ilic ivliole, ^ tlie cleigj; and 
would liaTG been lar nioie general, if a considerable 
number bad not availed tbemselves <»f tlie permission to 
many ginnted by Edward, wliicb led to tbeir exjuilsioii 
fium'tbeir cures on bis sister’s coining to the thione.^ 
Yet it was not tbo temper of Mary’s parliaments, wbat- 
ever pains bad been taken about tbeir election, to 
second ber bigotiy in surrendering tbo temporal fniits 
of tbeir recent scbism. Tbe bill for restoiing first fiuits 
and improiniaiions in tbe queen’s bands to the cbuicb 
passed not witbout difficulty , and it was found inipos- 
sible to obtain a repeal of tbe act of supremacy witbout 
tbe pope’s explicit confirmation of tbo aboey lands to 
tlieir new proprietors. Even tbis c^ mfiimation, ibougb 
made tbrougb tbe legate cardinal Foie, by viiiuo of a 
full commission, left not unreasonably an apprebension 
that, on some better opportunity, tbe imprescriptible 
nature of ebureb property might be uiged against tlie 
possessors.^^ With these selfish considerations others of a 

emigiants at 800 Life of Cianmer, 311 church lands m the hands of the crown 
Of these the most illustnoiiS was the cost the queen 60,OOOZ a year ot revenue, 
duchess of Siiliolli:, — not the fiist cousm ® Pailce had extravagantly reckoned 
of the queen, hut, as has been suggested to the number of these at 12,000, which 
me, the sister of Charles Brandon, whoso Burnet reduces to 3000, vol in. 226 But 
fiist wute was sister to Henry VIII In upon this computation they formed a 
the parliament of I555,abill sequestering very considerable body on the piotcstant 
the property of “ the dnehess of Suffolk side Burnet's calculation, ho vv ever, is 
and others, contemptuously gone over the made hy assuming the ejected mmi&tei s 
seas,” was rejected by the commons on of the bocese of Norwich to ha\'e been 
the thud reading. Journals, 6th Dec in the ratio of the whole, winch, fioni 
It must not be understood that all the eminent protestantism of that district; 
the aristocracy were supple hypocrites, is not probable; and Dr Luigaid, on 
though they did not expose themselves Wharton’s authonty, who has taken ins 
voluntarily to prosecution Noailles tells ratio from the diocc&e of Canterbuiy, 
ns that the earls of Oxford and West- thinks they did not amount to more than 
moi eland, and lord Willoughby, were about 1500 

censured by the council/or 7 and d Burnet, ii. 298, m 245 But see 

it was thought that the former would lose Philips’s Life of Pole, sect ix, tout} a, 
ms title Cmoie piohably his hereditary andEidley’s answer to this, p 272. In 
office of chamberlain), which would be fact, no scheme of religion would on the 
confened on the earl of Pembroke, V 319 whole have been so acceptable to the 
Michele, the Venetian ambassador, in his nation as that which Henry left esta- 
Relazione del Stato d’ Inghilterra, Lanl- blished, consisting chicfiy of what w as 
dowme JVISS. 840, does not speak favoui- called catholic in doctrine, but free from 
ably of the general affection towards the grosser abuses and from all comiec- 
popery “The English in general,” he tion with the see of Rome Arbitrary and 
says, “ would turn Jews or Turks if their capricious as that king w’as, he earned the 
sovereign pleased; but the restoration of majonty along with him, as I believe, m 
the abbey lands by the croivn keeps ahve all great points, both as to what he re- 
a constant fear among those who possess nounced and what he retained. Mfchek 
them” Fol l76 This restitution of (llelazione, &c ) is of this opinion. 
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more generous nature conspired to lender the old religion 
more obnoxious than it had been at the queen’s acces- 
sion. Her maiTiage with Philip, his encioaching dispo- 
sition, the arbitrary turn of his counsels, the insolence 
imputed to the Spaniards who accompanied him, the 
unfortunate loss of Calais through that alliance, while it 
thoroughly alienated the kingdom from Mary, created a 
prejudice against the religion which the Spanish court 
so steadily fevoured.® So violent indeed was the hatred 
conceived by the English nation against Spam dining 
the short period of Philip’s marriage with their queen, 
that it diverted the old channel of public feelings, and 
almost put an end to that dislike and jealousy of Prance 
which had so long existed. For at least a century after 
this time we rarely find in popular writers any expies- 
sions of hostility towards that country, though their 
national manners, so remote from our own, are not un- 
frequently the object of iidicule. The prejudices of the 
populace, as much as the policy of our councillors, weie 
far more diiected against Spain. 

But what had the gieatest efficacy in disgusting the 
English with Mary’s system of faith, was the its effect 
cruelty by which it was accompanied. Though 

n ^ j j favumable 

the privy council were in fact contiimall}^ topiu- 
urging the bishops forwaid in this piosecu- tesuntism 
tion,^ the latter boie the chief blame, and the abhoiience 


® No one of our hi&toiians has been so 
severe on Maiy's leian, ei^cept on a reli- 
gious account, as Carte, on the authority 
of the letters of Noaxlles Dr Lingard, 
though with these befoi e bun, has softened 
and suppressed, till this queen appeals 
honest and even amiable But, admitting 
that the French amhassadoi had a tempta- 
tion to exaggerate the faults of a govern- 
ment wholly devoted to Spam, it is mani- 
fest that Mary’s reign was mglonous, her 
capacity narrow, and her temper san- 
guinary ; that, although conscientious ra 
some 1 aspects, she was as capable of dis- 
simulation as her sister, and of hreacu of 
faith as her husband, that she obsti- 
nately and wilfully sacnficod her subjects’ 
affections and interests to a misplaced and 
disci editable attachment, and that the 
voids with which Carte has concluded 
ilie character oi this unlamented sove- 


reign, though little pleasing to men oi 
Dr Lmgard’s profession, are perfectly 
just — “ Having reduced the nation to the 
brink of rum, she left it, by her scasonalile 
decease, to be restored by hei admirable 
successor to its ancient prosperity and 
glory ” I fully admit, at the same time, 
that Dr. Lingard has proved Elizabeth to 
have been as dangerous a prisoner as she 
afterwards found the queen of Scots, 
f Strype, ii 11 , Burnet, ui 263, and 
Append. 285, whore there is a letter from 
the king and queen to Bonner, as if e\en 
he wanted excitement to prosecute here- 
tics. The numhei who suffered deatn by 
fire m this reign is reckoned by Fox a, 
284, by Speed at 27 1, and by lord Burghley 
at 290 Strype, 111 473 These numbers 
come so near to each other, that they may 
be presumed also to approach the n uth. 
But Caite, on the authouty of one ol 
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eiiteiiaiiied for tlieiii naturally extended tu the ductilne 
they professed. A sort of iusimciive rea>uiiiiig told the 
people, what the learned on neither side liad heeii ahle 
to discover, that the truth of a leligioii hegiii.s to he 
very shspicious when it stands in need of pii&ons and 
scaffolds to eke out its evidences. And as the English 
woie constitutionally hxunane, and ned haideiied ]>y eon- 
tinually witnessing the infliction of harharons punish- 
ments, there arose a sympathy for men suffering tor- 
ments with such meekness and patience, which the 
populace of some other nations were perhaps less apt to 
display, especially in executions on the score of heresy 
The theologian indeed and the philosopher may concur 
in deluding the notion that either sinceiity or moral 
rectitude can bo the test of truth; yet among the 
vaiious species of authority to which recourse had been 
had to supersede or to supply the deficiencies of argu- 
ment, I know not whether any be more reasonable, and 
none certainly is so congenial to unsophisticated minds. 
jMany aie said to have become protestants under Mary, 


Knailles’s letters, tlimks many more weie 
put to death than oui martyiologibts have 
discovered And the prefacer to Ridley’s 
Treatise de Coend Domini, supposed to be 
bishop Griiidal, says that 800 suflered m 
this manner for religion Bui net, ii. 361 
I mclme, however, to the lowei state- 
ments 

8 Burnet makes a very just observation 
on the cmelties of this period, that " they 
laised that hoiror m the whole nation, 
that there seems ever smee that time such 
an abhorrence to that rehgion to be de- 
rived down from father to son, that it is 
no wonder an aversion so deeply rooted, 
and raised upon such grounds, does, upon 
every new provocation or jealousy of re- 
turning to it, break out m most violent 
and convulsive symptoms,” p 388 “ De- 

licta majoram immentus luis, Rormne ” 
But those who would dimmish this aver- 
sion and prevent these convulsive sjunp- 
toms will do better by avoiding for the 
future cither such panegyrics on Mary 
and her advisers, oi such msidioub ex- 
tenuations of her pel sedition, as we have 
lately read, and which do not raise a 
favourable impression of then smceiity 
to the principles of toleration to which 


they profess to have been convei ted. 

Noailles, who, though an enemy to 
Malay’s government, must, as a catholic, 
bo reckoned an unsuspicious witness, re- 
maikably confirms the account given by 
Fox, and since by all oui wnteis, of the 
death of Rogeis, the pioto-martyu*, and its 
efiect on the people “ Ce jom d’huy a 
este faite la conhnnation de 1 alliance 
entre le pape et ce royaume pai un sacri- 
fice pubhque et solemnel tluii docteur 
predicant nommd Rogenm, leqiiel a dte 
brule tout poui estie Lutherieu , inais 
il est rnoit persistant en sjm opinion. A 
qnoy le plus grand partie de ce peuple a 
pris tel plaisii, cjn’ils n’ont eu ciaiuto 
de luy faire plusieuis acclamations pour 
comforter son courage ; et memo ses on 
fiins y ont assi^tc, le consolant do telle 
fa^on qu’il semblait qu’on le menait aux 
noces,” V 173. 

[The execration wilfi avhich Mary ’a 
bishops were met m the next reign is 
atteht(‘d in a letter of Paikhurst to Conrad 
Gesner “ Jam et i )eo et haminibus sunt 
exosi, nec usquam nibi inviti prciepiint, 
ne forte fiat tumultus in popnio 
coram eos vacant cai mfices ” Zui ich Let* 
ters, by Parkei Society , p. 13 1845. j 



Reformation. PERSECUTiON VlsDEll MARY. 107 

wlio, at lier coming to the throne, had retained the con- 
trary persuasion.^ And the strongest proof of this may 
be diawn from the acquiescence 6i the great body of the 
kingdom in the re-estabiishment of protestantisin by 
Elizabeth, when compared with the seditions and dis- 
content on that account under Edwaid. The conise 
winch this famous princess steered in ecclesiastical con- 
cerns, during hci long leign, will form the subject ot 
the two ensuing chapters. 


h Stiyp®, ui. 2£S. 
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ACCh'^SIOX OF ELIZABETH, 


Chap. Ill 


CIIAPTEE III. 

ON IHE LAWS OF ELIZABETH'S BEIGN BESPEOTIXO THE HOITAN 
CATHOLICS. 


Change of Religion on the Queen’s Accession — Acts of Supiemacy and Hniiormity 

— Hestraint of Roman Catholic Worship in the first Years of Elizabeth — Statute 
of 1562 — Speech of Lord Montague against it — This Act not fully enforced — 
Application of the Emperor in behalf ot the English Catholics — Persecution of 
this Body in the ensuing Period — Uncertun Succession of the Crown betu eeii 
the Families of Scotland and Suffolk — the Queen's unw illmgness to decide thi'J 
or to many — Imprisonment of Lady Catherine Grey — Mary Queen of Scotland 

— Combination iii hei Favour — Bull of Pius V — Statutes for the Queen’s 
Security — Catholics moie iigorou=;ly treated — Refugees in the Netherlands — 
Their Hostility to the Government — Fresh Lavs against the Catholic IToiship 

— Execution of Campian and others — Defence of the Queen by Burleigb — 
Increased Seventy of the Go\ ernment — Slary — Plot in her Fa\ our — Her 
Execution — Remarks upon it — Continued 1‘ersecution of Roman Catholics — 
General Observations 

The accession of ElizaPetli, gratifying to tlie wliole na- 
tion on account of tlie late queen’s extreme nnpopnlarity, 
infused peculiar joy into the hearts of all well-wishens 
to the Befonnation. Child of that famous marriage 
which had severed the connection of England with the 
Eoman see, and trained betimes in the learned and rea- 
soning discipline of protestant theology, suspected and 
oppressed for that very leason by a sistei’s jealousy, and 
scarcely preseiwed from the death which at one time 
threatened her, there was eveiy gionnd to he confident, 
that, notwithstanding her forced compliance with the 
catholic lites during the late reign, her inclinations had 
c^augvmf continued stedfast to the opposite side.'^ Bor 
rciigimion was slie long in manifesting this disposition 
ucST ' siiificiently to alarm one party, though not en- 
tirely to satisfy the other. Her great prudence, 
and that of her advisers, which taught her to move 

^ Elizabeth was much suspected of a earl of Devonshire for her husband, 
concern in the conspiracy of 1554, which Wyatt indeed at his execution acquitted 
wy more extensive than appeared from her ; but as he said as much for Devoa* 
Wyatts msuirection, and had in view shire, who is proved by the letters of 
ihi placing her on the throne, with the Noailles to have been engaged, hit? test} 
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slowly, while the temper of the nation was still uncer- 
tain, and her government still emhaiiassed with a Fiencli 
war and a Spanish alliance, joined with a certain tendency 
in her religions sentiments not so thoronghly protestant 
as had been expected, prodnced some complaints of 
delay from the ardent reformers 3nst returned from 
exile. She directed sir Edward Came, her sister’s am- 
bassador at Eome, to notify her accession to Panl IV. 
Several catholic writers have laid stress on this ciicnm- 
stance as indicative of a desire to remain in his commn- 
nion ; and have attributed her separation from it to his 
arrogant reply, commanding her to lay down the title of 
royalty, and to submit her pietensions to his decision.^ 


mony is of less value Nothing, however, 
appears m these letters, I believe, to cri- 
minate Elizabeth. Her life was saved, 
against the advice of the impel lal court, 
and of then party m the cabinet, especially 
lord Paget, by the influence of Gaidmei, 
according to Dr Lingard, wilting on the 
authority of Renard’s despatches Bur- 
net, who had no access to that souice of 
information, imagines Gaidmei to have 
been her most inveteiate enemy She 
was oven released from prison loi the 
time, though soon afterwaids detained 
again, and kept in custody, as is veil 
known, foi the rest of this reign Her 
inimitable dissimulation was all requiied 
to save her Iroin the penalties of heresy 
and treason It appeals by the memon 
of the Venetian ambassador, m 1557 
(Lansdowne ‘MSS 840), as veil as horn 
the lettc.-s ot Noailles, that Mary was 
desirous to change the succession, and 
V ould have done so, had it not been for 
Philip’s reluctance, and the impiactica- 
bility of obtaining the consent of parlia- 
ment Though heiself of a dissembling 
character, she could not conceal the hatied 
she bore to one who brought back the 
memory of hei mothei’s and her ovti 
wrongs , especially vheu she saw all 
eyes turned towards the successor, and 
felt that the curse of her own barrenness 
was to fall on her beloved religion Eli- 
zabeth had been not only torced to have 
a chapel in her house, and to give all ex- 
teuor signs cf conformity, but to protest 
on oath, hex attachment to the catholic 
faith , though Hume, who always loves a 
popular stor3% gives credence to the veil- 
known verses ascribed to hei, m oider to 


elude a declaration of her opinion on the 
sacrament The inquisitors of that age 
were not so easily tinned lound by an 
equivocal ansver. Yet Elizabeth’s fluth 
was constantly suspected “Accresce 
oltio questo V odio,” says the Venetian, 
“ilsapeie che sia aliena dalla leligione 
presente, p^r essere non pur nata, ma 
dotta ed allevata neir altra, che se bene 
con la esteiiore ba mostrato, e mostra di 
esseisi iidotta, vivendo cattolicauu nfe 
pure e opimone che dissimuh e iiell’ iii- 
terioie la iitenga pili che mai ” 
h [This remarkable tact, vhich runs 
through all domestic and foieign his- 
tones, has been disputed, and, as lai as 
appears, disproved, by the late editor of 
Dodd’s Church Histoiy of England, vol. 
IV pielace, on the authority ot Carnes 
ovn letters m the State Paper Office. 
It is at least highly probable, not to say 
evident, from these, that Elizahtth never 
contemplated so much intercourse with 
the pope, even as a temporal sovereign, 
or to notily her accession to him , and 
it had before been shovn by Strype, 
that, on Dec l, 1558, an ordei vas de- 
spatched to Came, forbidding him to pro- 
ceed m an ecclesiastical suit, vherem, as 
English ambassador, he bad been engaged 
Strype’s Annals, i 34 Came, on his ovn 
solicitation, was iecalled,reh 10 ; Though 
the pope would not sutler him, nor, vhen 
he saw what was going forward at home, 
vas he willing, to return Mr Tierney, 
the editor of Dodd, conceives the story of 
Paul IV ’s intempeiate language to have 
been corned by “the inventive powers 
of Paul Saipi,'' who first published it 
m bi» History of the Counvil of Trent, 
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But she had begun to make alfeiations, though not very 
essential, in the church service, before the pope’s beha- 
viour could have becume known to her ; and the bishops 
must have boon well aware of the course she designed 
to pursue, when they adopted the violent and impolitic 
resolution of refusing to officiate at her coronation A Her 
council was formed of a veiy few catholics, of several 
pliant conformists with all changes, and of some known 
friends to the protestant interest. But two of these, 
Cecil and Bacon, were so much higher in her confidence, 
and so incomparably supeiior in talents to the other 
councillors, that it wms evident which way she must in- 
cline.‘^ The parliament mot about two months after her 
accession. The cieed of parliament from the time of 
Heniy VIII. had been always that of the court ; whether 
it were that elections had constantly been influenced, as 
we know was sometimes the case, or that men of adverse 
principles, ^fielding to the torrent, had left the way deal 
to the partisans of po^vor. This first, like all subsecpient 


m 1619 From him Mr T supposes 
Spondanus and Pallavicmo to ha\e taken 
it; and fiom them it has passed to a 
multitude of catholic as well as piotestant 
histonans It may, however, seem rather 
doubtful whether Spondaniis v ould have 
taken this simply on the authority of 
Saipi; and we may perhaps conjecture 
that the anecdote had been already in 
cii dilation, even if it had never appeared 
in punt, (a negative haid to establish,) 
before the publication of the History of 
the Council of Trent ISToi is it impro- 
bable that Paul, according to the violence 
of his disposition, had uttered some such 
language, and even to Came himself, 
though not, as the story represents it, m 
reply to an official communication But 
*t IS chiefly material to observe, that 
Elizabeth displayed her determination to 
keep aloof tiom Rome in the very begin- 
ning of her reign. 1845] 

° Elizabeth ascended the throne Ho- 
\ ember 17, 1558. On the 5th of De- 
cember Mary was buned ; and on this 
occasion ^Vhltp, bishop of Winchestei, in 
preaching hei luneral sermon, spoke with 
virulence against the protestant exiles, 
and expiessed appiehension of their re- 
turn Burnet, m 272 Directions to 
md part of the service in Engli'^h, and 


forbuldmg the elevation of the host, weie 
issued piior to the pioclamation of De- 
cember 27, against mnoiatiuns without 
authority The gieat seal was taken 
from archbishop Heath early m January, 
and giAen to sir Nicholas Bacon Parker 
was pitched upon to succeed Pole at 
Canteibiiry m the pieceding month 
From the dates oi these and other facts, 
it may be fauly infened that Elizabeth’s 
resolution was formed independently of 
the pope’s behaviour tow aids sir Edwaid 
Came, though that might probably ex- 
asperate hei against the adherents ot the 
Roman see, and make thoir religion ap- 
pear more inconsistent W'lth their cnil 
allegiance If, indeed, the lefusal of the 
bishops to officiate at her coronation 
(Jan 14, 1558-9) were founded m any 
degiee on Paul IV s denial of her title, it 
must have boemed in that age within a 
hair’s breadth oi high treason But it 
more probably arose from hi a ordei that 
the host should not be elevated, w Inch m 
truth was not legally to be jitsi lilt d, 
d See a papei by Cecil on the best 
moans of leforming relnnon, wntten at 
this time with all his cautions wisdom, 
m Eumet, or m Strype’s Annals oi 
the Reformation, or in the Somorf 
Tracts, 
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paiiiamenfs, was to the full as favourahle to proiestant* 
ism as the queen conld desire, the fiist-fimts of heiie- 
fices, and, what was far moie impoitant, the stipieinaey 
in ecclesiastical affairs, were lestoied to the ciown, the 
laws made conceinang religion in Edward’s time were 
re-enacted. Those acts did not pass without consider- 
ahle opposition among the lords ; nine temporal peers, 
besides all the bishops, having protested against the bill 
of unifoimity establishing the Anglican liturgy, though 
some pains had been taken to soften the passages most 
obnoxious to catholics.® But the act restoiing the royal 
supiemacy met with less resistance, whether it wore 
that the system of Henry retained its hold over some 
minds, or that it did not encroach, like the former, on 
the liberty of conscience, or that m-en not over-sciupu- 
lous were satisfied with the interpretation which tlio 
queen caused to be put upon the oath. 

Several of the bishops had submitted to the Eeforma- 
tion under Edward VI But they had acted, in general, 
so conspicuous apait in the late restoration of popery, 
that, even amidst so many examples of false profession, 
shame restrained them from a second apostasy. Their 
number happened not to exceed sixteen, one of whom 
was prevailed on to conform, while the lest, lefusing 
the oaih of supremacy^ were deprived of their bishopiics 
by the eouit of ecclesiastical high commission. In the 
summei of 1559 the queen appointed a gcneial ecclesi- 
astical visitation, to compel the obseiwance of the pio- 
testant fornmlaiios. It appears fiom their repoits that 
only about one hundred dignitaries, and eighty parochial 
priests, resigned their benefices, or woie deprived.^ Men 


Pari. Hist vol i p 391 In tlie 
leign of Edvaid a prayei had been in- 
serted in the litnrpy to deliver us “ from 
the bishop of Rome and all his detestable 
enormities ” This was now siruck out, 
and, what was more acceptable to ihe 
nation, the woids used m distrihutins the 
elements were so contnvcd, by blendmg 
the two forms successively adopted under 
Edward, as neither to oil end the popish 
or T^ntheran, nor the Zumglian commu- 
mcant A rubric directed against the 
doctnnp of the real or corporal presence 
was omitted. This was replaced altei 
the Restoration, Burnot owns that the 


greater part of the nation still adhered 
to this tenet, though it was not the 
opinion of the rulers of the church 
11 390, 40G. 

f Burnet, Stiype's Annals, 1G9. Pen- 
sions were reserved for those who quitted 
their benefices on account of rcdigion 
Burnet, 11 - 398 This was a veiy liberal 
measure, and at the same time a politic 
check on their conduct Lingard thinks 
the number must have been innch greatei ; 
but the visitors’ rcpoits seem the best 
authoiily It w. however, highly pro- 
bable that other.? resigned their prefer- 
ments afterwards, when the casuistry of 
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eminent for tlieir zeal in tlie protestant cause, and most 
of iliein exiles during tlie persecution, occupied tlie 
vacant secs. And tlms, before the end of 1559, the 
English church, so long contended fur as a prize by the 
two leligions, was lost for e'\er to that of itoiiie. 

These two statutes, commonly denominated the Acts 
of Supremacy and Unifonnity, form the ])asis 
Snpif^tLicy of that restiietivc code of laws, deemed by s(mie 
one of the fundamental bulwarks, by others 
the reproach of our constitution, which pi essed 
so heavily for more than two centuries upon the adhe- 
rents to the Eomi&h church. By the foimer ail benc- 
ficecl ecclesiastics, and all laymen bolding office under 
the cTO\Tii, were obliged to take the oath of supremacy, 
renouncing the spiritual as well as tempoial juiisdiction 
of eveiy foreign prince or prelate, on jutin of forfeit mg 
their office or benefice ; and it was rendered highly penal, 
and for the third offence treasonahlo, to maintain such 
supremacy by writing oi advised speaking.® The latter 


then clmich grew moic scrupulous It 
may be added, that the visitois lestoied 
the luaincd clergy A\ho had been dis- 
puasessed m the piecediug leign, which 
would ol course considerably augment 
the number oi sufferers for popery 
e 1 Eliz c 1. Ihe olth of supremacy 
^as eivpi essed as follows — “I, A. B, 
do utterly testify and declare, that the 
queens highness is the only supieme 
governor of tins realm, and all othei hei 
highness s dominions and countries, as 
well m all spiritual and ecclesiastical 
things 01 causes as temporal, and that 
no foieign prince, pei son, pi elate, state, 
01 porentate, hath or ought to have any 
juusdiction, power, superioiity, pre-emi- 
nence, 01 authority, ecclesiastical or spi- 
ntual, within this lealm; and therefore 
I do utterly renounce and forsake all 
foreign juiisdictions, powers, superiori- 
ties, and authorities, and do promise that 
flora henceforth I shall bear faith and 
true allegiance to the queen’s highness, 
her hens and lawful successors, and to 
my pow’er shall assist and defend all 
junrjictions, pre-eminences, privileges, 
and autbontio", granted oi belonging to 
the queen s higJiness, her heiro and suc- 
Cf^ssois, or united and annexed to the 
Imperial crow u of this realm ’ 


A leniaikable pas'sage in the injunc- 
tions to the ecclf‘siastiCMl Msifois of Ja 50 , 
which may be reckoned in the nattiie of 
a contemporaneous exposition of the law, 
restiams the loyal supremacy estal dished 
by thi^act, and asserted m the above 
oath, in the following wouls “iler 
majesty foibiddeth all manner h^'r sub- 
jects to give eai or ciedit In such per \ else 
and malicious persons, which nio^t sim«- 
terly and maliciously laboin to notiiy 
to her loving subjects how by wok’s of 
the said oath it may be c<dlcct(>d that 
tlie kings or queens of this realm, pos- 
sessors of the crown, may clailh mie au- 
thority and pow’er of mimstiy of divine 
service m the chinch; whciein hei said 
subjects be much abused by sncli twil 
disposed persons For certainly hei ma 
jesty neither doth, nor ever wall, chal- 
lenge any other authority than that was 
challenged and lately used Lj the said 
noble kings of famous mennny, king 
Henry VIXT and king Edwaul VJ , which 
is, and wras of ancient time, due to the 
imperial crown of thiit realm, that is^ 
under God to ba\e the sovereignty and 
rule over all manner of persons horn 
within these her realms, doirumons, and 
countries, of what estate, eithei ecclCsi- 
asPcal or temporal, soe\er they bo, sc as 
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statute trenclied more on tlie natural rights of con- 
science , prohibiting, iindei pain of foifeiting goods and 
chattels for the first offence, of a year’s mipiisomncni 
for the second, and of imprisonment dining life for the 
thiid, the use by a minister, whether beneficed or not, 
of any but the established litni gy , and imposed a fine 
of one shilling on all who should absent themselves fioin 
church on Sundays and holydays.® 

This act opeiated as an absolute interdiction of the 
catholic lites, however privately celebrated, iiestramt 
It has frequently been asserted, that the go- clthohr^ 
verninent connived at the domestic exercise of woibhipm 
that religion during these fiist years ot Eliza- 
beth’s reign. This may possibly have been the Elizabeth 
case with respect to some peisons of very high nank 
whom it was inexpedient to irntate. But we find in- 
stances of severity towaids catholics, even in that early 
period ; and it is evident that their solemn rites wei o 
only performed by stealth, and at much hazard. Thus 

no other foreign power shall oi ought to tuition were thus rendered necessary to 
have any superiority ovei them And if make then exclusion certain Mi B 
any person that hath conceived any otliei decides against taking the uath, but on 
fafnisse of the fonn ot the said oath shall giounds by no means sufficient, and 
accept the same with tins mterpietation, oddly o\ei looks the drcisne objectna', 
sense oi meaning, her majesty is veil that it demos m tuto the junsdiction ami 
ploiised to accept e\eiy such m that be ecclesiastical auihoiity ot the pope No 
halt, as her good and obedient subjects, wulei.as fai as my slendei knuv lodge 
and shall acquit them ot all nuinuei of extends, of the Galhcaii or Cerman school 
penalties contained m the saidact, against of discipline, has gone to this length , cci 
such as shall peremptorily oi obstinately tainly not Mi Butlei himself, wlio in a 
retuse to take the same oath ” I Someis modem publication, Book of the Bi/man 
Tiacts, edit Scott, 73 Catholic Church, p 120, seems to considei 

This interpretation was afterwards even the appellant jurisdiction in cccle- 
given m one ot the thirty-nme ai tides, siastical causes as \ebted m the holy i.ee 
which having been confumed by pallia- by dume light 

merit, it IS undoubtedly to he reckoned As to the exposition before given of 
the true sense ot the oath Mi Butlei, in the oath of supiemacy, I conceive that it 
his Memoiis of English Catholics, vol i was mtended not only to lelieve tht,, 
p 157, enters into a discussion of the scniples ot catholics, but of those who 
question, w bethel Homan catholics might had imbibed fiom the school of Calvin 
ctniscientiously take the oath ot supie- an apprehension of what is sometimes, 
macy in this sense It appeals that m though lathei impioperly, called Eias- 
the seienteeiith centuiy some contended tianism,— the meigmg of all spiutual 
for the affinnative , and this seems to powers, even those of ordination and of 
explain the fact that seveial persons of pi caching, m the paramount authonty of 
that persuasion, besides peeiSjfiom whom the stale, towards which the despotism 
the oath w-as not exacted, did actually of Henry, and obsequiousness of Cun- 
lold offices under the Stuaits, and even mei, had seemed to bring the (hurch of 
entin into parliament, and that the test England, 
jici and dedal atioii against tiansubstan- s 1 Eliz. c 2 
YOU 1. 


I 
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eir Edward Waldgiavo and Ms lady were sent to llie 
Tower in 15 <n, for liearing mass and linking a piiest in 
tlreir lionse. i^Iaiiy otheis about tlie same time weie 
punislied for the like offence.^* Two hislio]ih, one of 
whom, I legiet to say, w^kS Chmdal, wiite to the euimcil 
in 1502 , concernnig a priest appiehended in a lady's 
house, that neither he nor the servants would he sworn 
to answer to aiiicles, saying they would not accuse 
themselves, and, after a wise lemaik on this, that ‘"pa- 
pistry is like to end in anaha]>tmtry,” proceed to hint, 
that'“ some think that if this piiest aiight he ])ut to 
some kind of torment, and so diiveii to confess what he 
knoweth, ho might gain the cpicHui’s m.pe&ty a good mass 
of money hy the masses that he hath said , lait this we 
refer to your Midships’ wusdom.’’ ‘ This commencement 
of persecution induced many catholics to lly heyrmd 
sea, and gave lise to those rc-miicms of disaifected 
exiles, which never ceased to endanger the thiune of 
Elizabeth. 

It cannot, as far as appeals, ho tiuly alleged that any 
greatei provocation had as yet been given 1 y the Ctitho- 
iics than that of pertinaciously continiiing to believe 
and worship as their fathcis had done heibie them. I 
request those wEg may hesitate about this, to pay some 
attention to the order of time, htifore they form their 
opinions. The master mover, that became afteiwaids so 
busy, had not yet put his wires into action. Every 
pnident man at Eome (and we shall not at least deny 
that there were such) condemned the precipitate and 
insolent behaviour of Paul IV, toivaids Elizabeth, as 
they did most other paits of his adminisiiation. Pius 
IV., the successor of that injudicious old man, aware 
of the inestimable importance of reconciliation, and sus- 
pecting probably that the queen’s turn of thinking did 
not exclude all hope of it, despatched a nuncio to Eng- 
land, with an invitation to send ambassadors to the 
council at Trent, and with powers, as is said, to conliim 
the English liturgy, and to pennit double communion; 
one of the few concessions which the more indulgent 

Stiype'3 Annals, 1 . 233, 211 These imprisonments were prohahly in 

» Haynes, 395 The penalty fur causing mjiny cases illegal, raid only sustained h/ 
mass to oe said bv the act of unilormity, the aibitiary powei of the High Comrai.- 
was only lOO rnarw> for the hist olleuce snm couit 
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Romanists of that age were not very rclnctant to make.''' 
But Elizabeth had taken her line as to the court of 
Home , the nuncio received a message at Biussels, that 
he must not enter the kingdom ; and she was too wise 
to countenance the impartial fatheis of Trent, whose 
labouis had nearly drawm to a close, and whose deci- 
sions on the controverted points it had never been 
very difficult to foietell. I have not found that Pius IV., 
more moderate than most other pontiffs of the sixteenth 
centmy, took any measuies hostile to the tempoial go- 
vernment of this lealm: but the depiived ecclesiastics 
were not unfaiily anxious to keep alive the faith of then 
former hearers, and to pi event them fiom sliding into con- 
formity, thiough indifierence and disuse of their ancient 
rites.™ The means taken were chiefly the same as had 
been adopted against themselves, the dispersion of small 
papers either in a seiious or lively strain; but the 
reinaikable position in which the queen was placed ren- 
deiing her death a most impoitant contingency, the 
popish party made use of pietcnded conjuiations and 
prophecies of that event, in oidei to unsettle the people’s 
minds, and dispose them to anticipate another le- 
action.” Partly through these political cncumstanccs, 
but far more from the haid usage they experienced for 
professing then religion, there seems to have been an 
increasing restlessness among the catholics about 15G2, 
which was met with now rigour by the parliament of 
that year.° 


k StrypG, 220. 

Questions of conscience weie cii cil- 
iated, with answers all tending to show 
the unlaid fulness of conformity Strype, 
228. There was nothing more m this 
than the catholic clergy weie bound m 
consistency with their principles to do, 
though it seemed very atiocious to bigots. 
Mr Butler says, that some theologians at 
Trent were consulted as to the lawfulness 
of occasional conformity to the Anglican 
rites, who pronounced against it Mem 
of Catholics, 1 . lYl. 

“ The trick of conjuiation about the 
queen's death began very early m her 
reign (Strype, i. 7), and led to a penal 
statute against “fond and fantastical pro- 
phecies ” 5 Ehz c 15 
» If know not how to charge the catho- 


lics with the conspiiacy of the two Boles, 
nephews of the cardinal, and some othcis, 
to obtain live thousand tionps fiuni the 
duke ol Guise, and proclaim Mary queen 
This seems bowevci to have been tht 
immediate pi evocation loi the statute 5 
Khz , and it may he thought to indicate 
a good deal of oiscontent in that party 
upon which the conspiiatuis lelied But 
as Elizabeth spared the lives of all who 
weie anaigned, and we know no details 
of the case, it may be doubted whether 
then intentions were altogethei so tn- 
minal as was charged Stiype, i 33d 
Camden, 388 (m Kennel) 

Stiype tells us (i 37 1) of resolutions 
adopted against the queen in a consist* u-y 
held by Pius IV in 15fa3 ; one of the a sf- 
a paiuoa to any cook, brewer, \ nimer o* 
1 2 
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Tliti act entitled, ‘‘ for tlie ahhiiraiice of tlio queen’s 
suttue of loyal power over all estute.s and biiltjectb wiilun 
lior domiiiiun>s,” eiiuctb, 5vitL an inicpiituns and 
sanguinary retrospect, tliat all person.^, wlio liad OTer 
taken hoi} orders or any degree in the uniTeisitics, or 
had heeii admitted to the piuctiee of the laws, or held 
any office in theii execution, should be hound to take the 
oath of supiemacy, when tendeied to them by a bibhop, 
or by commissioners appointed under the great seal. 
'Hie penalty'- for the fiist lefusal of this oath was that 
of a pioimuniie, but any peison who, after the space of 
flu eo months fiom the liist tender, should again lefiisc it 
when in like manner tendered, inclined the pains of high 
tieason. The oath of supremacy w<is imposed by the 
statute on every member of the House of Commons, but 
could not be tendered to a peer ; the queen declaring 
her full confidence in those heieclitary councillors. 
Several peers of great weight and dignity were still 
catholics ^ 

This harsh statute did not pass 'wiiliont opposition* 
s ‘■‘ecii of speeches against it have been preser-^^^d ; 

one by lord Montagu in the House of Loids, ^ 
u^Cmsfit other by Mr. Atkinson in the Commons, 
breathing such generous abhorrence of per- 
secution as some erroneously imagine to have been 
unknown to that age, because we raiely meet with it in 
theological wiitings. “This law,” said loid Montagu, 

“ is not necessary ; forasmuch as the catholics of this 
realm disturb not, nor hmder the public afiaiis of the 
realm, neither spiritual nor temporal. They dispute not, 
they preach not, they disobey not the queen ; they cause 
no trouble nor tumults among the people ; so that no 
man can say that thereby the lealm doth receive any 
hurt or damage hy them. They have brought into the 
realm no novelties in doctrine and religion. This being 
tine and evident, as it is indeed, theie is no necessity 
why any new law should be made against them. And 
whore there is no sore nor giief, medicines are supeiffin- 
ons, and also hurtful and dangerous. I do entreat,” he 
says afterwards, “ whether it be just to make this penal 

other, that would poison her But this pect the rebt, as false information of a 
s NO nnlikelj’', and so little m that spy 
pope’s, character, that it mak >t, us sus- ^ 5 Ehz. c. 1. 
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statute to force tlie subjects of this lealm to receive and 
believe the religion of jirotestants on pain of death. 
This I say to be a thing most unjust; for that it is 
I’epiignant'to the natural liberty of men’s understanding. 
For understanding may be persuaded but not forced.” 
And farther on . “It is an easy thing to understand that 
a thing so unjust, and so contrary to all reason and 
liberty of man, cannot be put in execution but with gieat 
mcjommodity and difficulty. For what man is there so 
without courage and stomach, or void of all honour, that 
can consent or agiee to receive an opinion and new reli- 
gion by force and compulsion, or will swear that he 
thmketh the contiary to what he thinketh'^ To be still, 
or dissemble, may be borne and sulfeied for a time — to 
keep his reckoning with God alone : but to be compelled 
to lie and to sweai, or else to die therefore, aie things 
that no man ought to suffer and endure. And it is to be 
feared rather than to die they will seek how to defend 
themselves ; whereby should ensue the contrary of what 
every good piince and well advised commonwealth ought 
to seek and pietend, that is, to keep their kingdom and 
goveinment in peace.” "'■ 

1 am never very willing to admit as an apology fur 
unjust or cruel enactments, that they aie not 
designed to be generally executed, a pretext 
often insidious, always insecure, and tending 
to mask the approaches of aibitiary govern- 
ment. But it IS ceitain that Elizabeth did not wish this 
act to be enfoiced in its full seventy. And aichbishop 
Parker, by far the most piudent chuichman of the time, 
judging some of the bishops too little moderate in their 
dealings with the papists, warned them privately do use 
groat caution in tendeiing the oath of supiemaey accoid- 
ing to the act, and never to do so the second time, 
on which the penalty of treason might attach, without 
his previous approbation.*^ The temper of some of his 

^ Strype, Collier, Parliament Historj. thing wherein a man oiignt to hu\e a 
The original source is the manuscript scruple; hut if any hath a conscience 
collections of Fox the mai tyrologist, a in it, those foui years’ space might havo 
weryunsuspiciousauthoiity, so that there settled it Also, aftei his first refusal, 
fiooms every reason to consider this speech, he haih thiee months.’ iesi)ite for confer- 
as well as Mr, Atkinson’s, authentic Ihe once and settling of his conscience.'’ — 
following IS a specimen of the soit of an- '^Sti\pe, 2to 
swer given to these aiguments “They * Strype’s Life of Parker, 125. 
my It tcjches conscience, and i% la a 
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eolleagries more narn^w and TindiciiTe. Several of 
tile deprived pi elates had heen detained in a sort of 
lionomable custody in the palaces of their siiceessorsA 
Bonner, the most justly ohnuxions of them all, vas con- 
fined in the Marshalsea. Upon the occasion of tins new 
statute, Horn, bishop of Winchester, indignant at the 
impunity of such a man, pioceoded to tender him the 
oath of supi emacy, with an e^udent intention of di iving 
him to high ticason. Bonner, howevet, instead of 
evading this attack, intiepidly denied the other to be a 
lawful bishop, and, stiange as it may seem, not only 
escaped all further molestation, but had the pleasuie 
of seeing his adveisaiies leduced to ])ass an act of pailia- 
ment, declaring the present bishops to have been legally 
conseciated.* This statute, and especially its pieamhle, 
might lead a hasty reader to suspect that the celebiated 
story of an inegulai consecration of the first protestant 
bishops at the Xag’s-head tavern was not wholly unde- 
serving of credit. That tale, however, has been satisfac- 
toiily refuted, the only iiiegnlarity winch gave rise to 
this slaiiite consisted in the use of an oidinal, which had 
not been legally re-established. 

It was not long after the act imposing such heavy pe- 
Apphcation catholio piicsts for lefiising the oath 

oftiieem- of Supremacy, that the emperor Ueidinand ad- 
Eai/of dressed two letters to Elizabeth, intei ceding for 
the Enghsii the adherents to that religion, both with respect 
ca ou^. fliose new severities to which they might 
become liable by conscientiously declining that oath, 
and to the prohibition of the free exercise of their rites. 
He suggested that it might be reasonable to allow them 
the use of one church in eveiy city. And he concluded 
with an expression, which might possibly be designed to 
intimate that his own conduct towai ds the protestants in 
his dominions would be influenced by her eonciirrenco 
m his request." Such consideiations were not without 

® Strype’s Annals, 149 Tunstall was man,) and at last was sent to Wisbeacb 
treated m a very handsome manner by gaol fur retnsmg the oatb of snpremacy. 
Paikci, whose guest he was But Feck- Strype, i 457, ii. 526, Fuller’s Church 
ciiham, abbot of Westminstei, met with History, 178. 

rather unkind usage, though he had been t s Eliz, c 1 Eleven peers dissented, 
active m saving the lives of protestants all noted catholics except the earl ’>i 
under Mary, from bishops Horn and Cox, Sussex Strj’pe, i, 492 
(the latter of whom seems to have been “ Nobis vero factura est rem adec 
rai honest but narrow-spiiited and peevish gratara ut omnem smius damn operam 



Eliz.— C athoiicb. PIlOTESTANTItoM IN AUSTPJA. 


119 


great impoi lance. Tlie piotostant religion was gaining 
ground in Austria, wlieie a large proportion of tlie nobi- 
lity as well as citizens bad fur some years earnestly 
claimed its public tolciation. Ferdinand, prudent and 
averse from bigoted eonnsels, and for eveiy reason soli- 
citous to lieal tlie wounds wbicb religious differences 
bad made in tlie onipiie, w’bilo be was endeavouring, 
not absolutel}^ without bo]ie of success, to obtain some 
concessions from tbe pope, bad shown a disposition to 
giant further indulgences to bis protestant subjects. His 
son Maximilian, not only through bis moderate temper, 
but some leal inclination towards tbe new doctrine, bade 
fair to carry much faitbei the libeial policy of tbe 
leigning emperor. It was consulting very little tbe ge- 
neial interests of protestantism, to disgust persons so 
capable and so well disposed to befriend it. But our 
queen, altbongb free from tbe fanatical spirit of persecu- 
tion Avbicb actuated pait of her subjects, was too deeply 
imbued with aibitiary piinciples to endure any public 
deviation fiom tbe mode of woisbip she should prescribe. 
And it must peibaps be admitted that expeiience alone 
could fully donioiistiatc tbe safety of toleiation, and 
show tbe fallacy of appiebensioiis that unprejudiced men 
might have entertained. In her answei to Feidinand, 
tbe queen declaies that she cannot giant cbuicbes to 
those who disagice from boi religion, being against the 
laws of her pailiament, and highly dangerous to tbe state 
of her kingdom , as it would sow various opinions in tbe 
nation to distract tbe minds of honest men, and \vould 
cherish parties and factions that might disturb tbe 
piesent tranquillity of tbe commonwealth. Yet enough 
bad alieady occuiied in Franco to lead observing men 
to suspect that severities and restiictions are ^ no 
means an infallible specific to prevent oi subdue religious 
factions. 

quo possimxis earn rem screnitati vestias and Maximilian towards religious tolera- 
mutuis benovolentue et fiatemi ammi tion in Austna, which indeed foi a time 
studns cumulatisbime compensaie See eMbted, see F Paul, Concile de Trente 
the letter in the additions to the fiist (par Coniayer), ii 'r2, 197, 220, &c ; 
volume of Strype’s Annals, picflxed to Schmidt, Hist des Allemands, viu 120, 
the second, p. 07 It has been euone- 179, &c Flcchiei,yie de Commendoin, 
oufely refeired by Camden, whom many 388, or Co\e’s House of Austria. [To 
have folio w’ed, to the year 1559, hut heais these we may now add Ranlce’s excellent 
fiatc 24th Sept 1503 History <>f the Popes of tbe 16th and I7u3 

* For the dispositions of Feidinand centuries.] 
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Caiiitlen an<l many otlioi-s linve asserted that hy 
STbteinatic eonnivaiiee the lionian Cat la hies eiijuyed a 
pietty flee use of then* relif^iun for the tiist ioiinepii 
\ears of Elizabetlfs leign. i>ut tins is not recuiieilahlo 
to many passaj^es in Strype’s colleeiions. We tiiid ahnio 
dance of poisons harassed for reensaney, that is. foi not 
attending the protestant cdinrcli, and diiven to insiiKjcie 
promises of conformity. Others were diagged beh)io 
ecelesiastical commissi on eis for harboniing piiests. or 
for sending' money to those who had tied beyond sea.^ 
Students of the inns of conit, wheie popeiy had a strong' 
hold at this time, were examined m the star-chamber as 
to their religion, and on not giving satisfictory answers 
were committed to the Fleet.^ The catholic paity weie 
not always scrapnlons about the nsnal artifices of an op- 
pressed people, meeiing’ foice by fiand, and concealing 
theii hoait-felt wishes imdei the mask of leady submis- 
sion, or even of zealous attachment. A great majority 
both of cleigy and laity yielded to the times , and of 
these iempoiising confoi mists it cannot be doubted that 
many lost by degrees all thought of letnniiiig to their 
ancient fold. But others, while they complied with 
exterior ceremonies, retained in their private devotions 
their accustomed mode of woiship. It is an admitted 
fact, that the catholics generally attended the church, till 
it came to be reckoned a distinctive sign of their having 
renounced their own religion. They porstiaded them- 
selves (and the English priests, nnmstrncted and accus- 
tomed to a iempoiising conduct, did not discourage the 
notion) that the private observance of their own riles 
would excuse a formal obedience to the civil power.*" The 


y Strvpe, 513, et alibi 
^ Stiype, 52*^ He says tbe lawyers in 
most eminent places were generally fa- 
voiners of popeiy, p 269 But if he 
means the judges, they did not long con- 
tinue so. 

^ Cum regma Maiia moreretur, et re- 
ligio m Angli.t mutaret, post episcopos 
ft prjclatob catholicos captos et fugatos, 
popiilus \elut ovium giex sme pastore in 
magnib tenebns et caligme ammarum 
suarum obeiiavit Unde etiam factum 
est multi ut caibolicoium superstitioni- 
bus imp’iis dissimulationibus etgiaMbus 
'’wamentis contia sanctse sedis apostolica? 


aiictoritatem, cum admoduin parvo aut 
plane millo conscientiarum suarum scru- 
piilo assuesceient Frequentalvmt ergo 
hsereticorum synagogas, mtererant eornm 
conuombus, atqiie ad easdom ctiam audi- 
endas filios et famiham suam compclla- 
bant. Videbatur illis ut cathobci essent. 
suflScere una cum haiieticis ef)rura templa 
non adire, fern autcra posse si ante lel 
post illos eadem mtrassent Communi- 
cabatur dc Sfimlega Calvmi cccnfi, \ol 
becieto et clanculum mtra privatus pan* 
etes Missam qui audiverant, ac postea 
Calvinianob se haben volebant, sic sc de 
pia'cepto satisfecuse existimabant. De- 
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Romisli scheme of worship, though it attaches moie im- 
portance to ceiemonial lites, has one remaikable differ- 
ence from the protestant, that it is far less social , and 
consequently the prevention of its open exeicise has far 
loss tendency to weaken men’s leligions associations, 
so long as their individual intercom se with a piiest, its 
essential requisite, can be pieseived. Priests theiefoie 
travelled the country in vaiions disguises, to keep alive 
a flame which the piactice of ontwaid confoimity was 
calculated to extinguish. There was not a county thiough- 
out England, says a catholic histoiian, wheie sevcial of 
Maiy’s clergy did not reside, commonly called the old 
priests. They served as chaplains in piivate families 
By stealth, at the dead of night, in piivate chambeis, in 
the secret lurking-places of an ill-peopled country, with 
all the mystery that subdues the imagination, with all 
the mutual trust that invigorates constancy, these pio- 
sciibed ecclesiastics celebrated their solemn rites, moie 
impressive in such concealment than if surrounded by 
all their former splendoui. The strong predilection 
indeed of mankind for mystery, which has probably led 
many to tamper in political conspiiacies without much 
fuither motive, will suffice to pieseive sfeciet associ- 
ations, even where their purposes are far less interesting 
than those of religion Slany of these itineiant piiests 
assumed the chaiacter of piotestant preachers ; and it has 
been said, with some truth, though not piobably without 
exaggeiation, that, under the directions of their ciafty 
coui-t, they fomented the division then spiinging up, and 
mingled with the anabaptists and other sectaiies, in the 
hope both of exciting dislike to the establishment, and of 


feiebantui filii catholicomm ad baptis- 
teim bcereticonxm, ac inter illoium ma- 
nus matiimonia contiabebant Atque 
baic omnia sine omni sciupulo fiebant, 
facta proptei catliolicouim saceidotum 
ignoiantiam, qm talia vel licere ciede- 
bant, vel timoie qiiodam praspediti disbi- 
miilabant Nunc autem per Dei misen- 
coidiam omnes catholioi mteiligunt, ut 
salvciitur noil satis esse coidefidem ca- 
tboheam credere, sed eandein etiam ore 
opoitere cunfiteri Pabadeneiia do Schis- 
mate, p 53. See also Butler’s English 
Catbohcs,voi m p 156 [There is nothing 
in tins statement of the fact, which serves 


to countenance the very unfair misrepre- 
sentations lately given, as if the Roman 
Catholics generally had acquiesced m the 
Anglican worship, believing it to be sub- 
stantially the same as their own They 
frequented our churches, because the law- 
compelled them hy penalties so to do, not 
out of a notion that very little change 
had been made by the Reformation It 
IS true, of course, that many became real 
protestauts, by habitual attendance on 
our iites, and by disuse of then oviu 
But these were not the recusants of a 
later pericd —1845 ] 

^ Dcdils Churdi Hist. vol. li p 8 
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iiistillmg tlieir own tenets, sliglitly disguised, into the 
mmdb of unwary enthusiasts.® 

It is my thorough conviction that the peisecution, for 
Persecution obtain no better name, caiiied on against 
tne the English catholics, however it might serve to 
theen&umg delude the guveinuient by producing an ap- 
penoti parent confoimity, could not but excite a spiiit 
of disloyalty in many adheients of that faith, hfor would 
it he safe to assert that a more conciliating policy would 
have altogether disarmed their hostility, much less laid 
at rest those busy hopes of the future, which the peculiar 
circumstances of Elizabeth’s reign had a tendency to 
produce. This remaikable postuie of affairs affected all 
her civil, and still moie her ecclesiastical policy. Her 
ov^ui title to the cio^^m cle])ended absolutely on a joarlia- 
nientary recognition. The act of 35 H. 8, c. 1, had 
settled the ciown upon hei, and thus far restrained the 
pievious statute, 28 H. 8, o. 7, which had empoweied 
her hither to regulate the succession at his pleasure. 
Besides this legislative authoiity, liis testament had be- 
queathed the kingdom to Elizabeth after her sistei Mary ; 


Thomas Heath, hi other to the late 
archhibhop oi Yoik, uas seized at Ko- 
ches+er about ISVO, well provided with 
anabaptist and Arian iiacts for ciicula- 
tion Strype, i. 521 For otbei instances, 
see pp. 281, 481; Life of Parker, 244; 
Nalson’s Collections, vol i Introduction, 
p 39, &c , from a pamphlet, written also 
by Xalaon, entitled Fo3k.es and Firebiands. 
It uas surmised that one Henry Nicolas, 
chief of a ser of fanatics, called the Family 
ol Love, of whom we read a great deal in 
this reign, and uho spiouted up again 
about the time of Cromwell, was secretly 
employed by the popish party Strype, 
11 37, 589, 595 But tnese conjectures 
M ere % ery otten ill-founded, and possibly 
BO in tints instance, though the passages 
quoted by Strvpe (589) are suspicious 
Brandt, however (Hist of Ueforraatxon 
in Low Conntnes, vol i p 105), does 
not suspect Nicolas of being other than 
a ianatic His sect appeared m the 
Kethei lands about 1555 
d “ That church [of England] and the 
queen, its re-toiinder, are clear of perse- 
cntion, as legards the catholics No 
cUurcQ, no sect, no individual even, had 


yet professed the principle of toleration.” 
Southey’s Book of the Church, vol ii p, 
285 If the second of these sentences is 
intended as a proof of the first, I must 
say it IS little to the purpose But it is 
not true m this broad way of assertion. 
Not to mention sir Thomas More’s Uto- 
pia, the principle of tulcration had been 
avowed by the chancellor I’Hospital, and 
many others m France I mention him 
as on the stronger side ; for m fact the 
weaker had always professed the general 
piinciple, and could demand toleration 
fium those ofdiffeient sentiments on no 
othei plea And as to capital inflictions 
for heresy, which Mr S seems chiefly to 
have in his mmd, there is leason to be- 
lieve that many protestants never ap- 
pioved them Sleidan intimates, vol. iii 
p 263, that Cahin incmied odium by the 
death of Servetiis And Melanchthon 
says expressly the same thing, m the 
lettgf which he unfoi tunately wTote to 
the leformei of Geneva, declaring his 
owTi approbation of the crime ; and winch 
1 am witling to asenbe lather to his con- 
stitutio jal tear of giving offence, than to ‘ 
sinccie conviction 
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and tlie common consent of tlie nation had ratified her 
XDOssession. But the queen of Scots, niece of Henry by 
Maigaret, his elder sister, had a piior right to the thione 
dm ing Elizabeth’s life, in the eyes of such catholics as 
piefeiied an hereditaiy to a parliamentary title, and was 
reckoned by the fai gi eater of the nation its pie- 

sumptive heir after her decease. There could indeed be 
no question of this, had the succession been left to its 
natujal course. But Ileniy had exercised xjna'rtam 
the power with which his pailiament, in too succession 
seiviio a spirit, yet in the plenitude of its cro^abe- 
soveieign authoiity, had invested him, by set- 
tbng the succession in remainder upon the Scotland 
house of Suffolk, descendants of his second 
sister Maiy, to whom he postponed the elder line of 
Scotland. Mary left two daughters, Trances and Ele- 
anoi. The foimor became vife of Grey, maiquis of 
Dorset, created duke of Suffolk by Edwaid; and had 
three daughteis, — Jane, whose fate is well known, 
Catliciine, and Mary. Eleanor Brandon, by her union 
with the earl bf Cumbeiland, had a daughter, who 
man led the earl of Derby. At the beginning of Eliza- 
beth’s leign, or lather after the death of the duchess of 
Suffolk, lady Catheiine Giey was by statute law the pro- 
suiiiptivo hen css of the ciown , but according to the lules 
of hei editary descent, which the bulk of mankind do not 
readily peimit an aibitiary and capricious enactment to 
disturb, ]\Iaiy queen of Scots, grand-daughter of Mar- 
garet, was the indisputable representative of her royal 
piogenitois, and the next in succession to Elizabeth. 

This 1 eversion, indeed, after a youthful princess, might 
well appear rather an improbable contingency. 

It was to be expected that a fertile marriage imwiiupg- 
would defeat all speculations about her inherit- Sec!<te tbe 
ance ; nor had Elizabeth been many weeks on succession, 
the throne, before this began to occupy her suh- 
jects’ minds." Among several w'ho weie named, two very 
soon became the prominent candidates for hei favour, 
the archduke Charles, son of the emperor Eei'dinand, 
and loid Eobeit Dudley, some time after created eail 
)f Leicester, one recommended by his dignity and 

® The address of the hotise of commons, begging the queen to many, uus on 
Fob, 0 . 1559 . 
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alliances, tlie oilier by her own evident partiality. She 
gave at the outset so little encouragement to che furmei 
proposal, that Leicester’s ambition did not appear extra- 
vagant.^ Blit her ablest councillors, who knew his vices, 
and her greatest peers, who thought his nobility recent 
and ill acquired, deprecated so unworthy a connection ^ 
Few will pietend to explore the labyrmths of Elizabeth’s 
heart ; yet we may almost conclude that her passion for 
this favourite kept up a struggle against her wisdom for 
the first seven or eight yeais of* her reign. Meantime 
she still continued unman led ; and those expressions she 
had so early used, of her lesolution to live and die a vir- 
gin, began to appear less like coy alfectation than at fiist. 
Never had a sovereign’s mairiage been more desirable 
for a kingdom. Cecil, aware how important it was 
that the queen should many, but dreading her union 
with Leicester, contrived, about the end of 1564, to 
lenew the tieaty with the archduke Charles.^ During 
this negotiation, which lasted from two to three years, 
she showed not a little of that evasive and dissembling 
cocpietiy which was to be more fully displayed on sub- 
sequent occasions.* Leicester deemed himself so much 


f Haynes, 233 

S See p<irticularly two letters m the 
Hardwicke State Papers, i 122 and 163, 
dated m October and Novemboi, 1560, 
which show the alami excited by the 
queen’s ill-placed paitiality 

Cecil s earnestness for tlie Austrian 
marriage appeals plainly m Haynes, 430, 
and still more m a remarkable minute, 
wheie he has drawn up m parallel co- 
lumns, accoiding to a rathei ioimal but 
perspicuous method he much used, his 
leasoiis Hi favour of the aichduke, and 
against the earl of Leicester The for- 
mer chiefly relate to foreign politics, and 
may 1)6 conjectured by those acquamted 
With history The latter aie as follows 
1 Nothing IS increased by marriage of 
him, eithei in riches, estimation, or 
power 2 It will be thought that the 
slanderous spceUies of the queen with 
the eail have been true 3 He shall 
study nothing but to enhance his own 
particular friends to w^ealth, to offices, to 
lands; and to offend others 4 He is 
mfamed by death of his wife 5 He is 
far m debt 6* He is likely to be unkind, 


and jealous of the queen’s majesty Id. 
444 ’Phese suggestions, and especially 
the second, if actually laid before the 
queen, show the plainness and fieedom 
which this great statesman ventuied to 
use towaids her The allusion to the 
death ot Leicestei’s wife, which had 
occuried in a very suspicious mannei, at 
Cumnor near Oxford, and is well known 
as the foundation of the novel of Kenil- 
worth, though related there with gieafc 
anachronism and confusion of persons, 
may be frequently met with in contem- 
porary documents By the above-quoted 
letteis in the Hardwicke Papers it 
appeals that those who disliked Leices- 
tei had spoken fieely of this leport to 
the queen 

1 Elizabeth earned her dissimulation 
so fai as to piopose marriage ai tides, 
which were formally laid before the im- 
perial ambassador. These, though copied 
from what had been agreed on Mary’s 
mainage with Philip, now seemed highly 
1 idiculous, when exacted from a younger 
biothei wuthout tern tones oi reveiiues. 
J uia et leges regm conserv entur, iieque 
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interested as to quarrel with, tliose \vlio luanifoslecl any 
zeal for the Austrian mariiage, but bis mis ti ess gni- 
dnally overcame ber misplaced inclmalions , and fioin 
tbe time when that connection v^as broken off, bis pros- 
pects of becoming ber bnsband seem lapidly to have 
vanisbed away. Tbe pretext made for lolinqnisbing 
tbis treaty with tbe archduke was Elizabeth’s constant 
refusal to tolerate the exercise of bis leligion , a diffi- 
culty which, wbetbei leal or ostensible, lecurrcd in all 
ber subsequent negotiations of a similar natiiie.*^ 

In eveiy parliament of Elizabeth tbe bouse of com- 
mons was zealously attached to tbe pi otestant interest. 
Tbis, as well as an apprehension of disturbance fiom a 
contested succession, led to those importunate solicita- 
tions that she would choose a husband, which she so 
artfully evaded. A doteimination so contrary to her 
appaient interest, and to the earnest desire of hei people, 
may give some countenance to the surmises of the lime, 
that she was restrained from mariiage by a secret con- 
sciousness that it was unlikely to be fruitful."' \\ he- 

quicquam mutetur m rchgione ant m answers were grven, not agiewng •with 
statu publico Officia et magibtiatus e-s:- each other Stiype, n 150, and Ap- 
erccantur per natuialcs Neque icgina, pendi\ 31, 33 When the earl ol Woi- 
noqiio liberi sui educantur ex regno sme cester -was sent over to Pans in ISTI, as 
consensu rcgni, &c Haynes, 43S pioxy for the queen, vho Irid been 

Cecil was not too vise a naan to give made sponsor for Chailos IX ’s infant 
some credit to astrology Thestais weic daughtci, she would not peiruit him, 
consulted about the queen’s mairiage, though himself a Catholic, to be piosent 
and those veracious oracles gave response at the mass on that occasion n Hi. 
that she should be married m the thiity- “ The people,” Ciimden says, “ curs* 
first year of her age to a foy eignet , and ed Huic, the queen's physician, as ha\ mg 
have one son, who would be a gieat dissuaded the queen tiom mariving on 
pi nice, and a daughter, &c &c Strype, account of some impediment and defect 
11 16, and Appendix 4, whore the non- in her ” Many •will lecollect the allu- 
sonse may be lead at full length Per- sion to this in Mary’s scandalous letter 
haps, however, the wily minister was no to Elizabeth, wherein, under pretence of 
dupe, but meant that his mistress should lepeatmg what the countess of Shrew s- 
be. [See, as to Elizabeth’s mtehtions to bury had said, she utters everything 
marry at this time, the extracts from that female spite and ungovernable ma- 
despatches of the French ambassador, in lice could dictate But in the long and 
Raumer, vol ii p. 85 ] confidential correspondence of Cecil, 

h The council appear in general to Wal&ingham, and sir Thomas Smith, 
have been as resolute against tolerating about the queen’s marriage with the 
the exercise of the catholic religion in duke of Anjou, in ISTl, foi which they 
any hu&band the queen might choose, as weie evidently most anxious, I do nut 
herself. We find how'ever that se\eral percene the slighte&t intimation that the 
divines were consulted on two questions prospect of her bearing children was at 
1 Whether it •were lawful to marry a all less favourable than in any other c-ise, 
papist. 2. "^Vhether the queen might The council seem, indeed, lu the sub.se- 
permit mass to be said To which quent tieaty with the other dime 
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tlier these conjectures were well founded, of wliich I 
know no evidence ; or whethei the risk of exjieTiencing 
that ingiatitnde which the husbands of sovereign 
princesses have often displayed, and of which one 
glaiing example was immediately befoie her eyes, out- 
weighed m her judgment that of remaining single ; or 
whether she might not even appiehend a moie desperate 
combination of the catholic paiiy at home and abioad if 
the biith of any issue from her should shut out their 
hopes of Mary’s succession, it is difficult for us to 
decide. 

Though the queen’s mairiage were the primary object 
of these addresses, as the most probable means of se- 
eming an undisputed heir to the ciown, yet she might 
have satisfied the parliament in some degiee by limiting 
the succession to one certain line. But it seems doubtful 
whether this would have answered the pioposcd end 
If she had taken a firm lesohition against matrimony, 
which, unless on the supposition alieady hinted, could 
hardly be reconciled with a sincere legard for her 
people’s welfaio, it might be less dangerous to leave the 
course of events to regulate her inheritance. Though 
all parties seem to have conspiied in pressing her to 
some decisive settlement on this subject, it would not 
have been easy to content the two factions, who looked 
for a successor to very different quarters.'' It is evident 

Aiyou, in 1579, when she was foxty-'^ix, Rennet's Complete Hist of England 
to ha\e leckoned on something rather vol n ) This, however, flora Cainden’s 
beyond the usual laws of nature in this known pi oneness to flatter James, seems 
respect; foi in a minute by Cecil of the to indicate that the Suffolk party vero 
reasons for and against this maiiiage, he more active than the Scots upon this oc- 
sefs down the probability of issue on the casion Their strength 1 ly in the house 
favourable side By marrying wnth of commons, which was wholly jirotes 
Monsieur she is likely to have children, tant, and rather puutan 
because of his i/outh,” as if her age w ete At the end of Muiden’s State Papei s is 
no objection a short jumnal kept by Cecil, containing 

“ Camden, after telling us that the a succinct and authentic summaiy of 
queen’s disinclination to marry raised events in Elizabeth's reign I extract as 
great clamours, and that the earls of a specimen such passages as bear on the 
Pembroke and Leicester had professed present subject 
Lien opinion thac she ought to be obliged “Oct b, 1566 Cerfam lew’c! bills 
to take a husband, or that a huct,e''Sor thiown abioad agani'^t the qnoon’s ma- 
should be declaied by act of parliament jesiy for not assenting to have the matter 
even against her will, asseits some time of succession pioved in parbament, and 
after, as inconsistently as improperly, bills also to chaige sir W Cecil the secrc- 
that "very few' but malecnntents and tary with the occasion theieof 
traftors appeared veiy solicitous in the “27 Ceitain lords viz the earls of 
busfuesfi of a successor” P 401, (m I'embioke and Leicester, weie excluded 
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that any confirmation of tlie Suffolk title -would ba^e 
been regarded by the queen of Scots and her numerous 
partisans as a flagrant injustice, to which they would 
not submit but by compulsion , and on the other hand, 
by le-establishing the hereditary line, Elizabeth would 
have lost her check on one whom she had reason to con- 
sider as a rival and competitor, and whose influence was 
already alarmingly extensive among her subjects. 

She had, however, in one of the first years of her 
reign, without any better motive than her own imprison* 
jealous and malignant humour, taken a step 
not only harsh and arbitrary, but very little catiierme 
consonant to policy, which had almost put it 
out of her power to defeat the queen of Scots’ succes- 
sion. Lady Catherine Grey, who has been alread} men 
tioncd as next in remainder of the house of Suffolk, 
proved with child by a private mairiage, as they both 
alleged, wi1h the earl of Hertford. The queen, always 
envious of the happiness of lovers, and jealous of all 
who could entertain any hopes of the succession, threw 
them both into the Tower. By connivance of their 
keepers, the lady bore a second child duiing this im- 
piisonmeiit. Upon this, Elizabeth caused an inquiry 
to be instituted before a commission of piivy councillois 
and civilians ; wdierein, the parties being unable to 
adduce proof of their marriage, aichbishop Paiker pro- 
nounced that their cohabitation was illegal, and that 
they should be censuied for fornication, lie was to be 
pitied if the law obliged him to utter so haish a sen- 
tence, or to be blamed if it did not Even had the 
marriage never been solemnized, it was impossible to 
doubt the existence of a contract, which both were 
still desirous to peifoim. But there is reason to be- 
lieve that there had been an actual marriage, though 
so hasty and clandestine that they had not taken precau* 

tlie presence-cliaraber, for futtbenng the the succession and foi maniage Dalton 
proposition of the succession to be de- tv as blamed for speaking in the cuuimonb’ 
dared by parliament without the queen s house 

allowance. “21 Command given to the pailiament 

“I^ov 12 Messrs Bell and Monson not to ti eat of the succession 
moved trouble m the parliament about “Nota in this pailiament time the 
the succession. queen's majesty did remit a part of tlie 

“ 14 The queen had before her thirty offer ol a subsidy to the commons, who 
lords and thirty commoners to receive offered laigely, to the end to have iiac 
iw answer concerning their petition for the succession esUiblished ” ? 702 
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tioTis to secure evidence of it. The injured lady sank 
under this hardship and indignity ; hut the legitimacy 
of her childien was acknowledged by geiieial consent, 
and, 111 a distant age, by a legislative declaration. These 
proceedings excited much dissatisfaction ; generous 
minds levolted from their severity, and many lamented to 
see the lefoimecl blanch of the royal stock thus biuised 
by the queen’s unkind and impolitic jealousy.*' Halos, 
clerk of the hanaper, a zealous protestant, having wiit- 
ten in favour of lady Catherine’s marriage, and of her 
title to the succession, was sent to the Tower.*^ The loi d 
keeper, Bacon himself, a knovui Iricnd to the house of 
Sutlulk, being suspected of having prompted Hales to 
wiite tins tieatisc, lost much of his mistress’s favour. 
Even Cecil, though he had taken a share in pioseciiting 
lady Catheiiiie, peihaps in some degree from an appie- 
licnsion that the queen might remember he had once 
joined in proclanning her sister Jane, did not always 
escape the same suspicion , and it is probable that he 

Catherine, altei hei leloaso from the Henry’b wUl is among the Hailoian MSS , 
Tower, was placed in the custody <4 hei n 537 and 555, and hats also been punted 
uncle loid John Giey, hut still buftering in the Appendix to Heieditaiy Paght 
the quren’s displeasino, and scpaiited Asseited, lol 1713 
Irom her husband Seveial interesting ^ Camden, p 416, ascribes the powei- 
leiteis tiom hei and her uncle to Cecil ful coalition formed against him m 1509, 
are among the Lansdowne MSS, vol vi wherein Noifolk and Leicester were com- 
'J'hey cannot he lead without indignation bmed with all the catholic peeis, to his 
at Khzaheth’s unfeeling seventy Sniiowr predilection loi the house of Suffolk 
killed this pool young woman the next But it was moie probably owing to their 
year, who was ne\ei permitted to see knowledge of his integrity and attach- 
her husband again Stiype, i 391 The ment to Ins sovereign, -wlath would 
earl of Heittoid underwent a long im- stedfastly oppose then wicked design of 
pnsonment, and continued in obscurity ‘bunging about Norfolk s mainage with 
during Elizabeths leign, but had some Mai y, as well as to their jealousy of his 
public employments undei her successoi infiuenoe Carte repoits, on the antho- 
He was twice afteiwards mained, and nty of the despatches of Fenelon, the 
lived to a veiy advanced age, not djing Fiench ambassador, that they intended 
till IG21, ncai sixty years after his ill- to bring him to account for breaking off 
stalled and ambitious love. Jt is woith the ancient league with the house of 
while to lead the epitaph on Ins monu- Buigundy, oi, m other wouls, foi niain- 
nient m the S E aisle of Salisbury cathe- taming the pi otestant interest Yul iii. 
dial, an affecting testimony to the puaty p 483 

and faithiulntss of an attachment ren- A papist wiiter, undci the name of 
dered still moie sacred by raisfoi tune and Andreas Philopatei, gives an account of 
time Quo dcsiderio veteies rcwocavit this confederacy against Cecil at some 
amores ’ 1 shall loveit to the question of length Norfolk and Leicester btdoiigcd 
this marriage m a subsequent chaptei. to it; and the object was to defeat the 

P Haj nes, 396 ^ Suffolk succe'-sion, which Cecil and Bacon 

4 M 413 Stiype, 410 Hales’s tfea- favouiod Leicestei betiavedhis assou- 
tLa In favoui of the authenticitj of aw » to the queen It had been intended 
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fell the imprndence of entirely discountenancing a party 
frum. which the qneen and religion had nothing to dread. 
There is reason to believe that the house of Suffolk was 
favoured in parliament ; the address of the commons in 
1563, imploring the qneen to settle the succession, con- 
tains several indications of a spirit tinfnendly to the 
IScottish line ; ® and a speech is extant, said to have been 
made a© late as 1571, expressly vindicating the rival 
pretension.* If indeed we consider with attention the 
statute of 13 Eliz. c. 1, w-hich renders it treasonable to 
deny that the soveieigns of this kingdom, with consent 
of parliament, might alter the line of succession, it will 
appear little short of a confirmation of that title which 
the descendants of Mary Brandon derived from a par- 
liamentary settlement. But the doubtful birth of lord 
Beauchamp and his brother, as well as an ignoble mar- 
riage, which Trances, the younger sister of lady Cathe- 
rine Grey, had thought it prudent to contract, deprived 
this paity of all political consequence much sooner, as I 
conceive, than the wisest of Elizabeth’s advisers could 
have desired ; and gave rise to various other pi etensions, 
which failed not to occu2)y or mtiigumg 

tempers throughout this leign. 

We may well avoid the tedious and intricate paths of 
Scottish history, vheie each fact must bo sus- 
tained by a contiovcrsial discussicai. Every quunC^f 
one will recollect that Mary Stuart’s letention 
of the aims and st 3 do of England gave the first, and, as 
it proved, inexpiable 2 '^i’O'^'ocation to Elizabeth. It is 
indeed true that she was queen consort of France, a state 
lately at war with England, and that, if the sovereigns 
of the latter country, even in peace, would ]porsist in 
claiming the French throne, they could hardl}" complain 
of this retaliation. But, although it might he difficult 
to find a di^ilomatic answer to this, yet every on© was 
sensible of an imiiortant difference between a title ic- 

that Norfolk should accuse the tv .0 coun- manitus acciderct P 43. 
cillors befoie the louis, ea rationc ut d ® D’Fvtes, 81 

senatii regwque ahreptos ad curuu januas t Stryp<?, 11 Append This speech 
m cruconi agi puuciperct, eoque periecto seems to ha\e been made v.hile Catheune 
recte demcep-, ad forum progris>us ev Grey%\aslivinG:, perhaps, the’ efure it \\ as 
plicaret populo turn hujus factiiauonem, m a foiraei pailiamcnt, h»r no account 
turn siicccb^ionib etiam regnandi legi- that I Im e ‘^een represent her as ha\ ing 
tcmaiu £.enem, w quid, foi tc regince hu- b' eu aiive so late a& I5t l. 
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tained tliroiigli vanity, and expressive of pretensions 
long since abandoned, fiom one that seveial foreign 
powers were prepared to recognise, and a great part of 
tlie nation might perhaps only want opportunity to sup- 
port." If, however, after the death of Francis II. had 
set the queen of Scots fiee from all adverse connections, 
she had with more readiness and ax^paient sincerity re* 
aoiniced a ipretension which conld not be made com- 
patible with Elizabeth’s friendship, she might peihaps 
nave escaped some of the consequences of that powerful 
neighbour’s jealousy. But, whether it were that female 
weakness restrained her from unequivocally abandoning 
claims wnich she deemed well founded, and which future 
events might enable her to realise even in Elizabeth’s 
lifetime, or whether she fancied that to drop the arms of 
England from her scutcheon would look like a derelic- 
tion of her light of succession, no satisfaction was faiily 
given on this point to the English court. Elizabeth took 
a far more effective revenge, by intriguing with ail the 
malecontents of Scotland. But while she was endea- 
vouring to render Mary’s throne uncomfortable and inse- 
cure, she did not em|)loy that influence against her in 
England, which lay more fairly in hei power She cer- 
tainly was not unfavourable to the queen of Scots’ sue- 


^ There was something peculiar in 
Sfaiy’s mode of bla^omy She hoie 
Scotland and England quaiterly, the 
former heing first, but over all was a 
half-scutcheon of pretence vith the arms 
of England, the sinister half being as it 
were obscui ed, in ordei to intimate that 
she was kepi out of her light Strype, 
^ol 1 p 8 

The despatches of Throclanorton, the 
English ambassador in France, bear con- 
tinual testimony to the insulting and 
hostile manner m v Inch Francis 11 and 
Ins queen displayed their pretensions to 
our crown Forbes’s State Papers, vol i. 
p.issim The following is an instance 
At the entrance of the king and queen 
into Chatelherault, 23rd Nov. 1559, these 
tines foimed the inscription over one of 
the gates — 

Gallia perpetuis pugnaxque Bntannia 
botlis 

Olim odio inter se dmiicuere pan 

Ntmc Gallos totoque remotos orbe Bn- 
’aimofe 


IJnum dos Mariie cogit imperium 
Ergo pate potes, Francisco, quod omni- 
bus armis, 

Mille patres annis non potiiere tui 


This offensive behaviour of tlie French 
court is the apology of Elizabeth's in- 
tngues during the same period v ith the 
malecontents, which to a certain extent 
cannot be denied by any one who has 
read the collection above quoted , though 
I do not think Dr Lingard warranted m 
asserting her pnvity to the conspiracy of 
Amboise as a proved fact Throckmorton 
was a man very likely to exceed his in- 
structions ; and there is much reason to 
believe that he did so It is remarkable 
that no modern French wnfers that I 
have seen, Anquetil, Gamier, Lacretelle, 
or the editors of the General Collection 
of Memoirs, seem to have been aware of 
Elizabeth's secret mtngues with the kmg 
of Navarre and other protestant chiefs m 
1559, which these letters, published by 
Forbes m 1740, demonstrate 
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cession, however she might decline compliance with 
importunate and injudicious solicitations to declare it. 
She threw both Hales and one Thornton into prison for 
writing against that title. And when Mary’s secretary, 
Lethington, urged that Henry's testament, which alone 
stood in their way, should be examined, alleging that it 
had not been signed by the king, she paid no attention 
to this imprudent request. 

The ciicumstances wherein Mary found herself placed 
on her arrival in Scotland were sufficiently embarrass- 
ing to divert her attention from any regular scheme 
against Elizabeth, though she may sometimes have in- 
dulged visionary hopes , nor is it probable that, with 
the most circumspect management, she could so far 
have mitigated the rancour of some, or checked the am- 
bition of others, as to find leisure for hostile intiigues. 
But her imprudent marriage with Dainloy, and the far 
greater errors of her subsequent behaviour, by lowering 
both her resources and reputation as far as possible, 
seemed to be pledges of perfect security from that quai- 
ter. Yet it was precisely when Mary was become most 
feeble and helpless that Elizabeth’s apprehensions giew 
most serious and well-founded. 

At the time when Mary, escaped from captivity, thiew 
heiself on the protection of a related, though rival queen, 
tlnoe courses lay open to Elizabeth, and were discussed 
in her councils. To resloie her by force of aims, or 
railier, by a mediation which would ceitainly have been 
effectual, to the throne which she had compulsorily 
abdicated, was the most generous, and would perhaps 
have turned out the most judicious, proceeding. Eeign- 
ing thus with tarnished honour and diminished power, 
she must have continually depended on the support of 
England, and become little better than a vassal of its 
sovereign. Still it might be objected by many, that 
the queen’s honour was concerned not to maintain too 

Burnet, i Append 266. Many let- everrua«oii there might he for that, “ if 
teis, both of Mary hei-^olf and of her the sncce&szon had lemained nntonclietl 
secretary, the tamons Maitland of Le- according to the la%v, yet, vihere by a 
thington, occur in Haynes’s State Papers, limitation men had gone about to pie- 
aboiit the end of 1561. In one of his to vent the pioTideiice of Ood, and shift 
Cecil, he urges, in answer to what had one into the place due to another, the 
been alleged by the English court, that offended paity could not but seek the 
a collateral successor had nevei been de- redress thereof” P. 373. 
rlared m any pt nice's lifetime, that, what- 

K 2 
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decidedly tke cause of one accused by common fame, 
and even by evidence that bad already been made public, 
of adultery and the assassination of her busband. To 
have permitted ber retreat into Fiance would bave 
shown an impartial neutrality ; and probably that couit 
was too much occupied at borne to bave afforded her 
any material assistance. Yet tbis appeared rather dan- 
gerous ; and policy was supposed, as frequently happens, 
to indicate a measure absolutely repugnant to justice, 
that of detaining ber in perpetual custody.^ TVhether 
this policy bad no other fault than its want of justice 
may reasonably be called in question. 

The queen’s determination neither to maiTj nor 
limit the succession bad inevitably turned every one’s 
thoughts towards the contingency of her death. She was 
young indeed ; but bad been dangerously ill, once in 

Corabma- again in 15G8. Of all possible 

tionm competitors foi the throne, Mary was incom- 
parably the most powerful, both among the 
nobility and the people. Besides the undi- 
vided attachment of all who retained any longings for 
the ancient religion, and many such were to be found at 
Elizabeth’s court and chapel, she had the stronghold of 
heicditary right, and the general sentiment that revolts 
from acknowledging the omnipotency of a servile pailia- 
inent. Cecil, whom no one could suspect of partiality 
towaids her, admits, in a remarkable minute on the 
state of the Idngdom in 1569, that “the queen of Scots’ 
stiength standeth by the universal opinion of the ^vorid 
for the justice of her title, as coming of the ancient line.”“ 
This was no doubt in some degree counteracted by 
a sense of the danger which her accession would occa- 
sion to the protestant church, and which, far more than 
its parliamentary title, kept up a sort of party for the 
house of Suffolk, The crimes imputed to her did not 

y A \ my remaikable letter of the eail wards became an advocate for the duke of 
jf Sut>se\, Oa 22, I5b8, contains these Norfolk’s marnage with Mary Lodge’s 
wolds • “ I think surely no end can be lllustiations, vol ii p 4 
made good for England, except the per- * Hume and Carte say, this first illness 

ion ot the Scottish queen be detuned, was tbe small pox. But it appears by a 
by one means oi other, in England” lettei from the queen to lord Shrewsbury 
liie whole letter manifests the spirit of Lodge. 279, that her attack m 1571 ,as 
Mjlmbetk s adviserb, and does no gieat suspected to be that disorder, 
crelit to Sussex’s sen^e of justice, but » Haynes, 580. 

'great deal to his ability. Yet he afte^ 
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immediately gain credit among tlie people ; and some ul 
higher rank were too experienced politicians to tniii 
aside for such considerations. She had always preserved 
her connections among the English nobility, of whom 
many were catholics, and others adverse to Cecil, by 
whose counsels the queen had been piinci pally diiected 
in all her conduct with regaid to Scotland and its sove 
reign.^ Aftei the unfinished piocess of inquiry to 
which Mary submitted at Yoik and Hampton Court, 
when the charge of participation in Darnley’s inuider 
had been substantiated hy evidence at least that she did 
not disprove, and the whole couise of which pi oceednigs 
created a veiy unfavourable impiession both in England 
and on the Continent, no time was to be lost by those 
who considered hei as the object of their deaiest hopes. 
She was in the kingdom ; she might, by a bold lescue, 
be placed at their head ; every hour’s delay increased Ihe 
danger of her being delivered up to the rebel Scots , and 
doubtless some eager protostants had alieady begun lo 
demand her exclusion by an absolute decision of the 
legislatuie. 

Elizabeth must have laid her account, if not with the 
disaffection of the catholic paity, yet at least with their 
atlachment to the queen of Scots. But the extensi\e 
combination that appealed, in 1569, to bung abut by 
foice the duke of hoifulk’s maniage with that piincess, 
might well startle her cabinet. In this combination "W’est- 
moreland and Hortliumberland, avowed catholics, Pem- 
broke and Arundel, susiiccted ones, veere mingled with 
Sussex and even Leicester, unquestioned piotestants. 
The duke of Noifolk himself, gi eater and licher than 
any English subject, had gone such lengths in this con 
spiracy, that his life became the just forfeit of his guilt 
and folly. It is almost impossible to pity this unhappy 
man. who, lured by the most criminal ambition, after 
proclaiming the queen of Scots a notoiious adulteiess and 


In a conversation whicli Mary bad 
witlione Rooksby, a spy of Cecil’s, about 
the spmg of 1566, sbe impmdenUy 
named several of ber fnends, and of 
others wbom sbe hoped to \Mn, such as 
the duke of Norfolk, the earls of Pei by, 
Nortburaberland, Westinoi eland, Cuni- 
twilanti Sbiewsbnry. “She bad the 


better hope of this, for tbac she tboiipbi 
them to be all of the old religion, whica 
she meant to rebtore again i^itb all expe- 
dition, and thereby wm the beai tb of the 
common people ” Hie nbolc passage is 
■worth notice Haynes, 447 See aho 
Melvil’s Memoirs, tor the dibposiiions of 
an English paity to’waidb MaiT in 
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jnnrderer, would liaye compassed a union with her at 
the hazard of his sovereign’s ciown, of the tranquillity 
and even independence of his country, and of the re- 
formed religion.® There is abundant proof of Ms in- 
trigues with the duke of Alva, who had engaged to 
invade the kingdom. His trial was not indeed conducted 
in a manner that we can approve (such was the nature 
of state proceedings in that age) , nor can it, I think, be 
denied that it formed a precedent of constructive treason 
not easily reconcileable with the statute; but much 
evidence is extant that his prosecutors did not adduce, 
and no one fell by a sentence more amply merited, or 
the execution of which was more indispensable.^ 

Norfolk was the dupe throughout all this intrigue of 
mo3e artful men: first of Murray and Lethington, who 
had filled his mind with ambitious hopes, and afterwards 
of Italian agents employed by Pius Y. to procure a com- 
bination of the catholic party. Collateral to Norfolk’s 
conspiracy, but doubtless connected with it, was that of 
the northern earls of Northumberland and Westmoreland, 
long prepared, and peifectly foreseen by the government, 
of which the ostensible and manifest aim was the re-esta- 
Buiiof blishment of popery.® Pius Y., who took a far 
^ more active part than his predecessor in Eng- 
lish affairs, and had secretly instigated this insurrection, 
now published his celebrated bull, excommunicating and 

® Murden’s State Papers, 134, 180. invitmg the duke of Alva to invade the 
Norfolk was a very weak man, the dupe kingdom There is reason to suspect 
cf some very cunning ones We may that he feigned himself a catholic m 
Ohseive that his submission to the queen, order to secure Alva's assistance.— Mur- 
id 153, is expressed m a style which den, p 10. 

would now ho thought most pusiUani- ® The northern counties were at this 
mous lu a man of much lower station , time chiefly catholic. “ There are not,** 
yet he died with gieat intrepidity But says Sadler, writing from thence, “ ten 
such was the tone of those times , an ex- gentlemen m this country who do favoar 
aggeiated hypocrisy pi evaded m every- and allow of her majesty's proceedings in 
dung the cause of religion.” Lingard, vii 54 

a State Trials, i 957. He was inter- It was consequently the great lesort of 
rogated by the queen’s counsel with the the pnests from the Netherlands, and in 
moat insidious questions All the mate- the feeble state of the protestant church 
rial evidence w as read to the lords from there wanted sufficient ministers to stand 
w’Titten depositions of witnesses w^ho up m its defence. Strype, i. 509, et post; 
might have been called, contrary to the ii 183 Many of the gentry indeed were 
statute of Edward VI But the Burghley still disaffected m other parts tow ards the 
Fapeis, publish ■‘d by Haynes and Mur- new religion A profession of conformity 
den, contain a mass of documents relative was required in 1569 from all justices of 
this conspiracy, which leave no doubt the peace, w'hici some refused, and others 
to the most heinous charge, that of made against theix consciences. Id i ^67. 
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deposing Elizabetli, in order to second tlie effoiis of Lcr 
rebellions subjects.^ Tbis is, perhaps, with the exception 
of that issued by Sixtus Y. against Heniy lY. of Fiance, 
the latest blast of that trumpet wbich bad thiilled tlie 
hearts of monarchs. Yet there was nothing in the sound 
that bespoke declining vigour, even the illegitimacy 
of Elizabeth's birth is scarcely alluded to , and the 
pope seems to have chosen lather to bead the path of 
his predecessois, and absolve her subjects from then 
allegiance, as the just and necessary punishment of her 
heresy. 

Since nothing so much strengthens any government as 
an unsuccessful endeavour to subvert it, it may be thought 
that the complete failure of the rebellion under the earls 
of Northumberland and Westmoreland, with the detec- 
tion and punishment of the duke of Norfolk, rendered 
Elizabeth's throne more seenro. But those events re- 
vealed the number of her enemies, or at least of those in 
whom no confidence could be reposed. The rebellion, 
though provided against by the ministiy, and headed by 
two peers of great family but no personal weight, had 
not only assumed for a time a most formidable aspect in 
the north, but caused many to ivaver in oilier pails of 
the kingdom.^ Even m Noifolk, an eminently piotestant 
county, there w^as a slight insuriection in 1570, out of 
attachment to the duke,^' If hei gieatest subject could 
thus he led astray from his faith and loyalty, if otheis 
not less near to her counsels could unite with him 
in measures so contiary to her wishes and inteiests, on 
whom was she firmly to rely ^ AVho, especially, could 
be trusted, were she to be snatched away fiom the world, 
for the maintenance of the protestant establishment under 
a yet unknown successor ^ This was the manifest and 
principal danger that her councillors had to dread. Her 
own great leputation, and the respectful attachment of 
her people, might give reason to hope that no machina- 
tions would he successful against her crovm ; but let UB 
reflect in wbat situation the kingdom would have been 
left by her death in a sudden illness such as she had 

f Camden lias quoted a long passage partly adduced on the duke of Norfolk's 
from Hieronymo Catena s Life of Pius trial. 

V., published at Rome in 15t8, Dibich ^ Strype, i 546. 553, 556. 
illustrates the evidence to tne same effect h Strype, i 5^8 j Camden, 428; Lodge, 
contained m the Burghley Papers, and li. 46. 
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more tliaii once experienced in earlier year, and again in 
1571. “ You must think,” lord Bmieigh writes to Wal- 

singliani on that occasion, “ such a matter would diive me 
to the end of my wits.” And sir Thomas Smith expresses 
his fears in equally strong language.' Such statesmen do 
not entertain apprehensions lightly. Whom, in tinith, 
could her pi ivy council, on such an event, have resolved 
to pioclaim ? The house of Suffolk, had its right been 
moie geiieially recognised than it was (lady Catherine 
being now dead), presented no undoubted heir The 
young king of Scotland, an alien and an infant, could 
only have reigned through a regency ; and it might 
have been difScult to have selected from the English 
nobility a fit peison to undertake that office, or at least 
one in whose elevation the lest would have acquiesced. 
It appeals mostpiobable that the numerous and poweiful 
faction who had piomoted Norfolk’s union with Mary 
would have conspired again to lemove her fiom her prison 
to the throne. Of such a revolution the disgrace of Cecil 
and Elizabeth’s wisest ministers must have been the 
immediate consequence ; and it is probable that the 
restoration of the catholic worship would have ensued. 
These appi ehensions prompted Cecil, Walsingham, and 
Smith to press the queen’s mariiage with the duke of 
Anjou far moie earnestly than would otherwise have ap- 
peared consistent with her inteiest. A union with any 
member of that perfidious court was repugnant to genuine 
jU’otestant sentiments. But the queen’s absolute want of 
foreign alliances, and the secret hostility both of France 
and 8pain, impressed Cecil with that deep sense of the 
perils of the time which his piivate letters so strongly 
bespeak. A treaty was believed to have been concluded 
in 1507, to which the two last-mentioned powers, with 
tlie emperor Maximilian and some other catholic princes, 
were parties, for the extirpation of the protestant reli 
gion,^ No alliance that the court of Charles IX. 

i vStrype, 11 88 Life of Smith, 152 hefoie, but its object was apparently 

>' htiype, 1 502 I do not give any confined to the suppression of protet>t- 
ciedit wliate\ei to this league, as printed antism m France and the Netherlands 
in Strype, N-vlnch seems to have been Had they succeeded however in this, the 
%bncat(d by some of the queen’s emis- ne\t blow ’vvould have been struck at 
'■aries There had been, not peihapa a England It seems very unlikely that 
tu'aty, Imt a verbal agieement bi'tween Maximilian concerned m such a 
Krante ami Spam at Bayonne some time league. 



KLiz.—Oatliolics. STATUTES FOR QUEEN^S SECTTRITf. 137 


^ 30 iiid liave formed witli Elizabetli was likely to have 
iirerted it from pursuing tliis object ; and it may liave 
been fortunate that her own insincerity saved ber 
from being the dupe of those who practised it so well. 
Walsingham himself, sagacious as he was, fell into the 
snaies of that den of treachery, giving credit to the 
young king’s assurances almost on the very eve of St, 
Bartholomew.”^ 

The bull of Pius V., far more injurious in its conse- 
quences to those it was designed to serve than to Eliza- 
beth, forms a leading epoch in the history of our English 
catholics. It rested upon a principle never universally 
acknowledged, and regarded with much jealousy by 
temporal governments, yet maintained in all countries by 
many whose zeal and ability rendered them formidable, 
— the right vested in the supreme pontiif to depose kings 
for heinous crimes against the church. One Felton 
affixed this bull to the gates of the bishop of London’s 
palace, and suifered death for the offence. So audacious 
a manifestation of disloyalty was imputed with little jus- 
tice to the catholics at large, but might more reasonably 
lie at the door of those active instiuments of liome, the 
English refugee priests and jesuits dispersed over Flan- 
ders, and lately established at Douay, who were continu- 
ally passing into the kingdom, not only to keep alive 
the precarious faith of the laity, but, as was generally 
surmised, to excite them against their sovereign." 

This produced the act of 13 Eliz. c. 2 ; which, foi tbe 
after reciting these mischiefs, enacts that all 
persons publishing any bull from Eome, or ab- 
solving and reconciling any one to the Eomish church, 
or being so reconciled, should incur the penalties of 
high treason ; and such as brought into the realm any 
crosses, pictures, or superstitious things consecrated by 
tbe pope or under his authority, should be liable to a 
praemunire. Those who should conceal or connive at the 
offenders were to be held guilty of misprision of treason, 

Strype, vol. ii. while governor of Flanders, but revived 

“ Tbe college of Douay for English at Rheims In 15?6, under the protection 
refugee priests was established m 1568 of the cardinal of Loirwn, and leturaed 
or 1569 Lingard, 374. Strype seems, to Douay m 1593. Similar colleges veto 
but I believe through inadvertence, to founded at Rome m 1579, at Valladolid 
put this event several years later. Annals, in 1589, at S^ Omer in IS&S, and at 
i* 63(! It was dissolved by Keauesens, Louvain in 1606. 
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ACT 13 ELIZABETH, c. 2. 


Chap. III. 


TMs statute exposed tlie catholic priesthood, and in 
great measure the laitj, to the continual risk of martyr- 
dom; for so many had fallen away fiom their faith 
through a pliant spirit of conformity with the times, that 
the regular discipline would exact their absolution and 
reconciliation before they could be reinstated in the 
clim’ch’s communion. Another act of the same session, 
manifestly levelled against the partisans of Mary, and 
even against herself, makes it high treason to affirm that 
the queen ought not to enjoy the crown, but some other 
person , or to publish that she is a heretic, schismatic, 
tyrant, infidel, or usurper of the crown; or to claim 
right to the crown, or to usurp the same during the 
queen’s life ; or to affirm that the laws and statutes do 
not bind the right of the crown, and the descent, limita- 
tion, inheritance, or governance theieof. And whosoever 
should, during the queen’s life, by any book or work 
written or printed, expressly affirm, before the same 
had been established by parliament, that any one par- 
ticular person was or ought to be heir and successor 
to the queen, except the same be the natural issue of her 
body, or should print or utter any such book or writing, 
was for the first offence to be imprisoned a year, and to 
forfeit half his goods ; and for the second to incur the 
penalties of a piaemunire.® 

It is impossible to misunderstand the chief aim of this 
statute. But the house of commons, in which the zealous 
protestants, or, as they were now rather denominated, 
puritans, had a predominant influence, were not content 
with these demonstrations against the unfortunate cap- 
tive. Bear, as often happens, excited a sanguinary spirit 
amongst them ; they addressed the queen upon what they 
called the great cause, that is, the business of the queen 
of Scots, presenting by their committee reasons gathered 
out of the civil law to prove that “ it standeth not only 
with justice, but also with the queen’s majesty’s honour 
and safety, to proceed criminally agamst the pretended 

° 13 Eliz c. 1. This act was made at It seems to have been amended by the 
hrst, retrospective, so as to affect every lords So little notion had men of ob- 
one who had at any time denied the serving the first principles of equity 
queen’s title A member objected to this towards their enemies! There is much 
in debate «as a precedent most perilous"’ reason from the debate to suspect that 
But Sir B rancis Ivnollys, Mr Norton, the ex. post facto words w ere levelled at 
and others, defended it. I)’Ev.es, 163. Mary. 
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Scottisli queen.”P Elizabetli, wlio conld not really dis- 
like these symptoms of hatred towards her iival, took 
the opportunity of simulating more humanity than the 
commons ; and when they sent a bill to the upper house 
attainting Mar^^ of treason, checked its course by pio- 
roguing the parliament. Her backwardness to concur in 
any measures for seeming the kingdom, as far as in her 
lay, from those calamities which her decease might occa- 
sion, could not but displease loid Burleigh. “All that 
we labouied for,’’ he wiites to Walsingham in 1572, 
“ and had ’^ath full consent brought to fashion, I mean 
a law to make the Scottish queen unable and unworthy 
of succession to the ciown, was by her majesty neither 
assented to nor rejected, but deferred.” Some of those 
about her, he hints, made heiself her own enemy, by 
persuading her not to countenance these pioceedmgs in 
parliament."! I do not think it admits of much question 
that, at this juncture, the civil and leligious institutions 
of England would have been rendered more secuie by 
Mary’s exclusion fiom the throne, which indeed, after 
all that had ocemred, she could not be endured to fill 
without national dishonour. But the violent measuies 
suggested against her life were hardly, undei all the cir 
cumstances of her case, to be reconciled with justice , 
even admitting her piivity to the northern rebellion and 
to the projected invasion by the duke of Alva. These, 
however, were not approved merely by an eager party in 
the commons: archbishop Barker does not sciuple to 
write about her to Cecil — “ If that only [one] desperate 
person were taken away, as by justice soon it might be, 
the queen’s majesty’s good subjects would be in better 
hope, and the papists’ daily expectation vanquisned.”'' 
And Walsingham, during his embassy at Paris, desires 
that the queen should see how much they (the papists) 
built upon the possibility of that dangerous woman’s 
coming to the crown of England, ‘whose life was a step 
to her majesty’s death;” adding that “ she was bound, for 
her own safety and that of her subjects, to add to God’s 
providence her own policy, so far as might stand with 
justice.”*' 

We cannet wonder to read that these new statutes 


P Strype, ii 133. D’Ewes, 20^. 
‘l Strype, ii. 135. 


*■ Lit> of Parker, 35 1. 
Strjpe’bi AnUvib, 7\, 43 
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PROCEEDINGS OF PURITAN FACTION. Chap. 111. 


increased tlie dissatisfaction of tlie Eoman catholics, who 
Catholics a systematic determination to extir- 

more pate their religion. Governments ought always 
to remember that the intimidation of a few- 
disaffected persons is dearly bought by alienat- 
ing any large portion of the community. ‘ Many letired to 
foreign countries, and, receiving for their maintenance 
pensions from the court of Spam, became unhappy in- 
struments of its ambitious enterprises. Those who le- 
mained at home could hardly think their oppression 
much mitigated by the precarious indulgences which 
Elizabeth’s caprice, or rather the fluctuation of different 
parties in her councils, sometimes extended to them. 
The queen indeed, so far as we can penetrate her dissi- 
mulation, seems to have been really averse to extreme 
rigour against hei catholic subjects; and her greatest 
minister, as we shall moie fully see afterwards, was 
at this time in the same sentiments. But such of her 
adviseis as leaned towards the jDuiitan faction, and too 
many of the Anglican clergy, whether puritan or not, 
thought no measure of charity or compassion should he 
extended to them. With the divines they were ido- 
laters ; with the council they were a dangerous and dis- 
affected party; with the judges they were refiaotory 
transgressors of statutes ; on every side they were ob- 
noxious ^ and oppressed. A few aged men having been 
set at liheriy, Sampson, the famous puritan, himself a 
sufferer for conscience sake, wrote a letter of remon- 
strance to lord Burleigh. H6 urged in this that they 
should be compelled to hear sermons, though he would 
nut at first oblige them to communicate.'^ A bill having 


« IUnrden's Papers, p 43, contain 
proofs of the mci eased discontent among 
the catholics in consequence of the penal 
lawb, 

" Strype, li 330. See too, in vol. lu. 
Appendix 68, a senes of petitions in- 
tended to be olfered to the queen and 
parliament about 1583 These came 
from the pun tarn cal mint, and show the 
dread that party entertained of Mary’s 
succession, and of a relapse into popery. 
It IS urged in these that no toleration 
should be granted to die popish worship 
n private houses. Nor, in fact, had they 
aiut'h cause to complom that it was 


so. Kiiox’s famous intolerance is well 
knoTtn 

“ One masR, ' ho declared in preaching 
against Mary’s piivate chapel at Holy- 
rood house, “ was more fearful unto him 
than if ten thousand s-rmed enemies were 
landed m any part of the realm, on pm- 
pose to suppress the whole religion’" 
M ‘One’s Life of Knox, vol u p 21 . In 
a conversation with Maitland he asserted 
most explicitly duty of putting 
idolaters to death Id p, 120. Xothuig 
can be more sai^fainaiy than the re- 
former’s spiiit in tnis remaikable inter’ 
view. St. Bomu'.c could not have rut 



£liz.— Catholics. INDULGENCE UHOWN BY FXIZABETH. 141 

been intioduced in tbe session of 1571, imposing a 
penalty for not lecei^ing tlie communion, it was objected 
that consciences ought not to be forced. But Mr. Strick^ 
land entirely denied this principle, and quoted autlioii 
ties against it.’' Even Paiker, by no means tainted with 
puiitan bigotry, and who had been leckoned model ate in 
his pioceedings towards catholics, complained of what 
he called “a Machiavel government;” that is, of the 
queen’s lenity in not absolutely rooting them out.^ 

This indulgence, however, shown by Elizabeth, the 
topic of reproach in those times, and sometimes of boast 
in our own, nevei extended to any positive toleration, 
nor even to any general connivance at the Eomish woiy 
ship in its most private exercise. She published a decla- 
ration in 1570, that she did not intend to sift men’s con- 
sciences, provided they observed her laws by coming to 
chinch, which, as she well knew, the stiict cal holies 
deemed inconsistent with their integiity.* Nor did the 
government always abstain fi'oin an inquisition into 
men’s piivate thoughts. The inns of coui-t were moio 
than once purified of popery by examining their membeis 
on articles of faith. Gentlemen of good families in the 
countiy were harassed in the same manner. One sir 
Kichard Shelley, who had long acted as a soit of spy for 
Cecil on the Continent, and given much useful in- 
formation, lequested only leave to enjoy his ieligic)n 
without hindiance , but the queen did not accede to this 
without much leluctance and delay.^ She had indeed 
assigned no other ostensible pretext for breaking ofi her 
own tieaty of marriage with the archduke Charles, and 
subsequently with the dukes of Anjou and Alen^on, than 
her determination not to suffer the mass to be celebrated 
e%mn in her husbandh piivate chapel. It is worthy to 
])e repeatedly inculcated on the reader, since so false a 
colour has been often employed to disguise the eccle- 

passetl him It is strange to see men, may expect to find him put m a word in 
professing all the while our modern favour of silenced ministers, 
creed oi chanty and toleiation, extol D’Ewes, 161, iri 
these sanguinary spiiits of the sixteenth ^ Strype’s Life of Parker, 354. 
century. The English puntans, though ^ Stiype’s Annals, i 582 Honest old 
I cannot cite any passages so strong as Strype who thinks church and state 
the foregoing, vere much the bitteiest never tii the wrong, calls this '* a notable 
en« 'lines ol the catholics When wo read piece of favour” 
a letter from any one, such as Mr, Top- ^ Strype’s Annals, il 1X0 408, 
cliffe, very fierce against the lattei, we h Id. in. 12^ 
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CASES OF EDWAilDS AND ROCKWCOD. Chap. III. 


siastical tyranny of tMs reign, tliat tlie most clandestine 
exercise of the Eomish. worship was severely punished. 
Thus we read in the Life of Whitgift, that, on information 
given that some ladies and others heard mass in the 
house of one Edwards hy night, in the county of Den- 
bigh, he, being then bishop of Worcester and vice-presi- 
dent of Wales, was directed to make inquiry into the 
facts ; and finally was instructed to commit Edwards to 
close prison ^ and as for another person implicated, named 
Morice, ‘‘if he remamed obstinate he might cause some 
kind of torture to be used upon him ; and the like order 
they prayed him to use with the others.” But this is 
one of many instances, the events of every day, for- 
gotten on the morrow, and of which no general historian 
takes account. Nothing but the minute and patient dili- 
gence of such a compiler as Strype, who thinks no fact 
below his legard, could have preserved this from ob- 
livion.*^ 


« Life of Wliitgift, 83 See too p 99; 
and Annalfc, of Kefoimation, ii 631, &c ; 
also Ilollingshed, ann 15*74, ad init 

d An almost incredible' specimen of 
Tinfrracioiis beliaMOur toiivards a Roman 
catiiolic gentleman is mentioned in a 
letter ol Topcliffe, a man 'whose daily oc- 
cupation was to bunt out and molest men 
for popery “The next good news, but 
in account the highest, her majesty hath 
served God with great zeal and comtoit- 
able examples ; for by her conncil two 
notorious papists, young Rockwood, the 
master of Euston-hall, where her majesty 
did he upon Sunday now a fortnight, and 
one Dowmes, a gentleman, were both 
committed, the one to the town prison at 
Xorw ich, the other to the county pnson 
there, for obstinate papistry , and seven 
more gentlemen of worship were com- 
mitted to several bouses in Norwich as 
pnsoners *, two of the Levels, anothei 
Bowmes, one Beningfield, one Parry, and 
two otheis not W’orth memory, foi badness 
of belief 

“ Tins Rockwood is a papist of kind 
ffamily] new ly crept ont of his late w ard- 
8hip Her majesty, by some means I 
know nut, wuis lodged at his house, Euston, 
far unmeet for her highness, neverthe- 
less, the gentleman brought into hei pre- 
sence by like de\ ice, her majesty gave 
him oromaTy thanks, for his had house, 


and her fan hand to kiss but my loid 
chamberlain, nobly and gra^eIy under- 
standing that Rockwood was excommu- 
nicated foi papistry, called him before 
him, demanded of him how he dmst pre- 
sume to attempt her royal presence, he, 
unfit to accompany any Christian person ; 
forthwith said he was fitter for a pair of 
stocks, commanded him out of the court, 
and yet to attend her council’s pleasure 
at Norwich he was committed And to 
dis''yffer [sic] the gentleman to the full, a 
piece of plate being missed in the court, 
and searched for m his hay-house, in the 
hay-nck, such an image ofour lady was 
there found, as for greatness, for gayness, 
and woikmanship, I did never see a 
match, and after a sort of country dances 
ended, m her majesty’s sight the idol was 
set behind the people who avoided ; she 
rather seemed a beast raised upon a 
sudden from hell by conjuring, than the 
pictme foi whom it had been so often 
and so long abused. Her majesty com- 
manded it to the fill e, which in her sight 
by the country folks was quickly done, to 
her content, and unspeakable joy of every- 
one but some one oi tw o w-ho had sucked 
of the idol s poisoned milk 
“ Shortly after, a great sort of good 
preacheis, wliohad been long commanded 
to silence for a little mceness, wer? 
licensed, and again commanded to preach ; 
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REFUGEES IN FLANDERS. 
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It will not surprise those who ha^ve observed the effect 
of all persecution for matters of opinion upon the human 
mind, that during this period the Komish paitj continued 
such in numbers and in zeal as to give the most lively 
alarm to Elizabeth’s administration. One cause of this 
was beyond doubt the connivance of justices of the peace, 
a great many of whom were secretly attached to the same 
interest, though it was not easy to exclude them from the 
commission, on account of their wealth and respectability.® 
The facility with which catholic rites can be perfoimed 
in secret, as before observed, was a still moie important 
circumstance. Nor did the voluntary exiles es- 
tablished in Flanders remit their diligence in m the 
filling the kingdom with emissaries. The ob- 
ject of many at least among them, it cannot for to the 
a moment be doubted, from the era of the bull 
of Pius V., if not earlier, was nothing less than to sub- 
vert the queen’s throne. They w^ere closely united with 
the court of Spain, which had passed from the character 
of an ally and pretended fiiend, to that of a cold and 
jealous neighbour, and at length of an implacable adver- 
sary. Though no war had been declaicd between Eli- 
zabeth and Philip, neither paity had sciuplcd to enter 
into leagues with the disaffected subjects of the other. 


a greater and more iiniveisal joy to the 
countries, and the most of the comt, than 
the disgiace (>f the and the gen- 

tlemen of those paits, being gi eat and hot 
piotestants, almost befoie by policy dis- 
credited and disgraced, weie greatly coun- 
tenanced. 

“ I was so happy lately, amongst other 
good giaces, that her majectydid tell me 
of sundiy lewd papist beasts that ha\e 
resorted to Buxton,” &c Lodge, ii 188 
30 Aug. I O'? 8 

This Topcliffe was the most implacable 
persecutor of his age In a letter to lord 
Burleigh (Strype, iv, 39) he urges him to 
imprison all the principal lecusants, and 
especially women, “ the farther off from 
their own family and Inends the better.” 
The whole lettci iscuiions, as a specimen 
of the prevalent spirit, especially among 
the puiitans, v.hom Topcliffe favoured. 
Instances ot the ill-trcatment experienced 
by respectable tamilies (the Fitzheiberts 
and Fobambos), and even aged ladies. 


without any other provocation than their 
lecusancy, may be found m Lodge, ii 
3t2, 402, 111 22 [See also Dodd's Church 
History, vol in passim, with the addi- 
tional Idcts conti ibuted by the last editor [ 
But those larthest removed from pun- 
tanism partook sometimes of the same 
tyiannpus spint. Aylmer, bishop of 
London, renowned for his persecution of 
noncontormifats, is said by Ilishton, de 
Scbisraate, p 31 9, to have sent a young 
catholic lady to be whipped m Bridewell 
for refusing to confoim It the authority 
IS suspicious (and yet I do not perceive* 
that ILi^hton is a liar like Sanders), the 
fact IS rendered hardly impiobable by 
Aylmer’s harsh chaiactei 

Strype’sLife of Smhh, 171; 4nnal%. 
n CJl, G3G, ill. 479, and Append. 17ft 
The lastieterence is to a list ot magis- 
trates sent up by the bishops fiom each 
diocese, with their chaiactcns Several 
of these, but the wives of many more 
%veie inclmed to popery. 
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Snell sworn vassals of Eome and Spain as an Allen or a 
Persons were jnst objects of tbe English government’s 
distrust ; it is the extension of that jealousy to the 
peaceful and loyal which we stigmatize as oppressive, 
and even as impolitic.^ N 

In concert with the directing powers of the Yatican 
Fresii laws Escuiial, the refugees redoubled their ex-* 
against the eitious about the year 1580. Mary was now 
woiship wearing out her years in hopeless captivity; 

her son, though they did not lose hope of him, 
had received a strictly protestant education , while a new 
generation had grown up in England, rather inclined to 
diveige more widely from the ancient religion than 
to suifer its lestoration. Such were they who formed 
the house of commons that met in 1581, discontented 
with the seventies used against the puritans, but ready 
to go beyond any measures that the couit might propose 
to subdue and extirpate popery. Here an act was passed, 
which, after lepeatmg the foimer piovisions that had 
ni«de it high tieason to reconcile any of her majesty’s 
subjects, or to be reconciled, to the church of Home, im- 
poses a penalty of 20/. a month on all persons absenting 
themselves fiom church, unless they shall hear the Eng- 
lish service at home : such as could not pay the same 


i Allen’s Admonition to the Nobility 
and People of England, written lu 1588, 
to promote tho suocesb of the Armada, is 
full of gross lies against the queen. See 
an analysis of it m Lingard, note B B. 
Mr. Butler fully acknowledges, what in- 
deed the whole tenoi of historical docu- 
ments foi this reign confirms, that Allen 
and Persons were actively engaged in 
endeavouring to dethrone Elizabeth by 
means of a Spanish force. But it must, 
1 thmk, be candidly confessed by protest- 
ants, that they bad very little influence 
ovei the superior catholic laity. And an 
rrgument may be diawn from hence 
against tliose who toncene the political 
conduct of catholics to be entirely swayed 
by their piiests, ■vihen even in the six- 
teenth centuiy the efforts of these able 
men, united w iili the head of their church, 
could produce so little effect Strype 
u\c ns that Allen’s book gave, offence to 
many catholics in 5t>u. Life ol Whit- 
gift, 50^. One M^rigtit of Uouay an- 


swered a case of conscience, whether 
catholics might take up aims to assist the 
kmg of Spam against the queen, in the 
negative Id 251, Annals, 565 This 
man, though a known loyalist, and ac- 
tually m the employment of the ministry, 
was afterwaids kept in a disagreeable 
sort of confinement m the dean of West- 
minster’s house, of which he complains 
with much leason. Bucti’s Memoirs,, 
\ol 11 p 71, et alibi Though it does 
not fall wuthm the province of a wntei 
on the constitution to enlarge on Eliza- 
beth’s foreign policy, I must obsei ve, Ui 
consequence of the labouied attempts of 
Dr Lingard to represent it as perfectly 
Machiavclian, and without any motive 
but cvanlon malignity, that, with respect 
to Fiance and Spam, and even Scotland, 
It was, strictly defensive, and justified by 
the law of self-preservation, though, in 
some of the means employed, she did noi 
always adht-ie more scrupulously to gooi 
faith than her eueuiiea. 
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witlim tliree months after judgment were to be impri- 
soned until they should confoim. The queen, by a 
subsequent act, had the power of seizing two thiids oi 
the party’s land, and all his goods, for default of pa}^ 
iiient ® These grievous penalties on recusancy, as the 
wilful absence of catholics fiom chuich came now to be 
denominated, were doubtless founded on the extreme 
difficulty of proving an actual celebiation of their own 
iites. But they established a j)ersecution which fell not 
at all short in pimciple of that foi which the inquisition 
had become so odious. Kor were the statutes merel} 
designed for tenor’s sake, to keep a check over tlie dis- 
affected, as some would pretend. They weie executed 
in the most sweeping and indisciiminatmg manner, 
unless perhaps a few families of high rank might enjoy a 
connivance 

It had certainly been the desire of Elizabeth to abstain 
fiom capital ]mnishmonts on the score of leli- 
gion. The hist instance of a piicst suffering oicampun 
death by hei statutes was in 1577, when one 
May no was hanged at Launceston, without any charge 
against him except his religion ; and a gentleman who 
had haibourcd him was sentenced to imprisonment for 
life.’ In the next year, if we may tiust the zealous 
catholic wiiteis, Thomas Shciwood, a boy of fourteen 
years, wms executed for lefiismg to deny the tempoial 
power of the pope, when uiged by his judges.'" But in 
1581, several seminary piicsts from Elandeis having 
been arrested, whose projects were supposed (peihaps 
not wholly without foundation ) to be very inconsistent 
with their ‘allegiance, it was unhappily deemed neces- 
Miry to hold out some moie conspicuous examples of 
rigour. Of those brought to tidal, the most eminent was 

h 23 Eh/ c. 1 , and 29 Eli/ c 6. ^ Uibadeneira, Contmiutio Sanden et 

Strype’s Wliitgift, p 117, and other rashtom de Scliibmate Anglicano, p. HI. 
authoutzes, pabsim. Philopatei, p 247 This circumstance 

I Camden Lmgard Two otheibsuf- ol Sherwood’s age is not mentzoni^d by 
feted at Ty bum not long afterwaidb for Stowe, nor does Dr Lmgard ad\ert to 
the same offence Hollingshed, 344 See it Xo woman was put to death under 
m Butler's hlem of Catholics, 'vol zu the penal code, so fui as I lemember, 
p 382, an affecting nairatne from Dodd’b which of itself distinguishes the perbe- 
Church Hibtory, of the sufferings of Jffr tution from that of lilary, and of the 
’i’rogian and liis family, the gentleman house of Austria iii Spam and the 
w hose chaplain Mayne had been I see Netherlaiuis 
m cause to doubt its trutn 
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Campian, formerly a protestant, but long known as the 
boast of Donay for his learning and virtues. “ This man, 
so justly respected, was put to the rack, and revealed 
through torture the names of some catholic gentlemen 
with whom he had conversed.^ He appears to have 
been indicted along with several other priests, not on 
the recent statutes, but on that of 25 Edw. III., for com- 
passing and imagining the queen’s death. Nothing that I 
have read affords the slightest proof of Campian’s concern 
in treasonable practices, though his connections, and 
profession as a Jesuit, render it by no roeans unlikely. 
If we may confide in the published trial, the prosecution 
was as unfairly conducted, and supported by as slender 
evidence, as any perhaps which can be found in our 
books.'’ But as this account, wherein Campian’s lan- 
guage is full of a digmified eloquence, rather seems to have 
been compiled by a partial hand, its faithfulness may 
not bo above susjDicion. For the same reason I hesitate 
to admit his alleged declarations at the place of execu- 
tion, where, as well as at his trial, he is represented to 
have expressly acknowledged Elizabeth, and to have 
prayed foi her as his queen de facto and de jure. For this 
was one of the questions propounded to him before his 
trial, which he refused to answer, in such a manner as 
betrayed his way of thinking. Most of those interro- 
gated at the same time, on being pressed whether the 
queen was their lawful sovereign, whom they were 
bound to obey, notwithstanding any sentence of depriva- 
tion that the pope might pronounce, endeavoured, like 
Campian, to evade the snaie. A few, who imequivocally 
disclaimed the de]iosing power of the Boman see, were 
pardoned.^ It is more honourable to Oampil^n’s memoiy 

™ Stry^o’b Talker, 375 Elizaketli to be queen de jure, but ratber 

® Strype’s Annals, n. 6ii. that he lefused to give an opinion as to 

® State Trials, 1 1050 , from the Phoenix her right He prayed however for her 
Brtaiimcus as a queen “lo ho pregato, e pi ego 

P State Trials 1.1078 Butler's English per lei All’ ora il Signor Howardo li 
Catholics, 1 181,244 Lingard, vii 182; domandh per qual regina egli piegasse, 
whose lemarks are just and candid A se per Klisahetta’ A1 quale nspose, Si, 
tract,of which I have only seen an Italian per Elisahetta ” Mr Butlei quotes thi® 
translation, printed at Maccrata in 1585, tract m English 
entitled Hi=tona del glonoso martmo di The trials and deaths of Campian and 
diciotto sacerdoti e tin secolare, fatti his associates are told m the continuation 
monre m Inghilterra per la coniessiono of IIulhng>hcd ivith a savageness and 
e difensione della fedo cattolica, by no bigotry winch, I am very sure, no scribe 
means asserts tliat he aUmowledged fui the Inquibjtion could have surpassed 
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that we should reject these pretended declarations than 
imagine him to have made them at the expense of his 
consistency and integrity. For the pope’s right to de 
piive kings of their crowns was in that age the common 
creed of the jesnits, to whose order Campian belonged ; 
and the Continent was full of writings published by the 
English exiles, by Sanders, Bnstow, Persons, and Allen, 
against Elizabeth’s unlawful usurpation of the throne. 
But many availed themselves of what was called an 
explanation of the bull of Pius Y., given by his sue 
cessor Giegory XIII., namely, that the bull should be 
considered as always in force against Elizabeth and the 
heretics, but should only be binding on catholics when 
due execution of it could be had.'^ This was designed 
to satisfy the consciences of some papists in submitting 
to her govei'nment, and taking the oath of allegiance. 
But in thus granting a peiniission to dissemble, in hope 
of better opportunity for levolt, this interpretation was 
not likol}^ to tianquillize her council, or conciliate them 
towards the Eomish iiarty. The distinction, however, 

— p 456 But it IS plain, even from tills juiamciiti obha,atiune, quod ci de obe 
icamnt, tliat Campum o’lMied Eli/abetb dii'iitia tanquam pnncipi logitmio pitt- 
as queen See pirticulaily p 418, for stili'-sent, posbeque (t debere (si viies 
the msultsnp; manner in which tbiswiilei habeaut) istiusmodi hommeni, tanquam 
di-srubes. the pious fortitude of these apostaUm, haiiuticuni, ac Chiisti domnit 
butcliciod ecdosiastics down tniom, et inimicum leipubln ai suas 

^ Stiype, 11 , 66T Butler’s Eng hostenique ox homninm clnistianorum 
Catholics,! 196 The earl oi South- domiinitu giccie, ne alios mftciat, tel suo 
ampton asked Mary’s ambas&adur, bidiop excmplo aut impcuo a fide avertat”— 
i.esley, whether, after the bull, he could p 149 Ho quotes fom authunties for 
in conscience obey Elizabeth Lesley this in the maigm, Irom the woiks of 
answered, that as long as she w'as the diMiies oi carioiiihts. 
stronger he ought to obey her Murdrn, This bioad duty, how ever, of expelling 
p 30. The winter quoted hefoic by the aheielic sovereign, be qualifies by tw'o 
name of And! eas Philopatei (Persons, conditions; hist, that the subjects shoul 3 
translated by Cressw’ell, according to Mi hav e the pow ei , “ ut \nres habeant idoneas 
Butler, vol in. p 230), aftei justifying ad hoc subdili secondly, that the lieresj’’ 
at length the resistance of the League to be undeniable Thcic can, m trutli, be 
Hem-y XV, adds the following remaik- no doubt that the allegiance professed to 
able paragraph “ Hinc eliam mfert the queen by the seminary priests and 
umversatheologorumet junsconsultomm jesuits, and, as far as their influence ex- 
sthola, et est certum et de fide, quern- tended, by all catholics, was with this 
cunque principem chnstianum, si a le- leseivaUon— till they should be strong 
ligione catholicfi, maniieste defle\erit, et enough to thiow' it off See the same 
aho8 avocare volueut, eiicidere statim tiact, p 229 But, aitei all, when we 
omm potestate et iigriitate, ex ipsa, vi come faiily to consider it, is not this the 
Inns turn divim turn humani, hoeque case with every disaffecb^ mi tym every 
ante omnem sententiam supremi pastons stated* a good reason foi watchfumess.but 
ac judicis contra ip&um prolatam ; et sub- none for extermination, 
litofi quoscunque libeios esso ab omm 
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Chap. Ill, 


between a king by possession and one by right was 
neitiier beard for tb© first nor for the last time in the 
reign of Elizabeth. It is the lot of every government 
that is not founded on the popnlai opinion of legitimacy 
to receive only a precarious allegiance. Subject to this 
reservation, which was pretty generally known, it does 
not appear that the priests or other Eoman catholics, 
examined at various times during this reign, aie more 
chargeable with insincerity or dissimulation than accused 
persons generally are. 

The public executions, numerous as they were, scarcely 
form the most odious part of this persecution. The 
common law of England has always abhorred the ac- 
cursed mysteries of a prison-house, and neither admits 
of torture to extort confession, nor of any penal infliction 
not warranted by a judicial sentence. But this law, 
though still sacred in the courts of justice, was set aside 
by the privy council under the Tudor line. The rack 
seldom stood idle in the Tower for all the latter part of 
Elizabeth’s reign.*‘ To those who remember the annals 
of their country, that dark and gloomy pile affords asso 
ciations not quite so numerous and recent as the Bastile 
once did, yet enough to excite our hatred and horror. 
But standing as it does in such striking contrast to the 
fresh and flourishing constiuctions of modem wealth, 
the proofs and the rewards of civil and religious liberty, 
it seems like a captive tyrant, reserved to grace the 
triumph of a victorious republic, and should teach us to 
reflect in thankfulness how highly we have been elevated 
in virtue and happiness above our forefathers. 

Such excessive seventies under the pretext of tieason, 
but sustained by very little evidence of any other offence 
than the exercise of the catholic ministry, excited indig 
nation throughout a gi’eat part of Europe. The queen 
was held forth in pamphlets, dispersed everywhere from 

Risbton and Ribadencira See in Lin- of tlie council, wrote, about 1585, a ve- 
gard, note U, a specitjcation of the dilfer- hement book against the ecclesiastical 
fent kinds of torture used in this leign system, trom which Whitgift picks out 
The government did not pretend to vauous enormous propositions, as he 
deny the employment of torture But thinks them, one of which is, “that he 
the puritans, eager as they were to exert condemns, wutliout exception of any cause, 
♦he utmost seventy of the law i^ 5 ain.st lacking of grievous ofienders, as being 
the professors of the old leligion, had cruel, barbarous, contrary to law, and 
more regard to civil liberty than to ap- unto the liberty of English subjects.’* 
prove such a violation of it Beal, clerk Strype s Whitgift p. 212. 
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Eorae and Donay, not only as a usurper and lieietic, "but 
a tyrant more ferocious than any heathen persecntor, for 
inadequate parallels to whom they ransacked all former 
history.® These exaggerations, coming from the very 
precincts of the Inquisition, required the unblushing 
forehead of bigotry , but the charge of cnielty stood on 
too many facts to be passed over, and it was thought 
expedient to repel it by two remarkable pamphlets, both 
ascribed to the pen of lord Burleigh. One of these, en- 
titled ‘ The Execution of Justice in England 
for Maintenance of public and private Peace,’ Se quien! 
appears to have been published in 1583. It 
contains an elaborate justification of the late 
prosecutions for treason, as no way connected with reli- 
gious tenets, but grounded on the ancient laws for pro- 
tection of the queen’s person and government from con- 
spiracy. It is alleged that a vast number of catholics, 
whether of the laity or priesthood, among whom the 
deprived bishops are particularly enumerated, had lived 
unmolested on the score of their faith, because they paid 

“The persecution of catholics in p Si, note Surely hat as congenial 
England was made use of as an argu- to the dark malignity of l*ersons, and 
ment against peimittmg IlcmylV to the blind fienzyuf lilntakei, does not 
reign in Fiance, as appears by the title become the good sense, I cannot say the 
ot a tract published in 1580 A\eitihse- c.indoar, of this wuitei 
ment des catholniiieb Anglois auv Fran- It is true that some, not piejudiced 
9 oit> catboliques, du clangei ou ’Ls sorit against Elizabeth, have doubted w'hether 
deperdreleur religion, etdex,purimoiitei, “Cupid’s fieiy dart” was as eflectually 
comme en Angle ten e, la ciuaute des “quenched in the chaste beams of the 
miaistres, s’lls resolvent la couronne watery moon” as her poet intimate^, 
un roy qni soil heietiquc It is in the This 1 must leave to the reader’s judg- 
Bi itish M useum ment She certainly went s irange lengt lis 

One of the attaclcs on Elizabeth de- of indelicacy But, if she might sacrifice 
serves some notice, as it has lately been herself to the queen of Cmdus and Paphos, 
revived In the statute 33 Eliz an ex- she was unmercifully severe to those 
pression is used, "her majesty, and the about ber, of both sexes, who showed 
natural issue of her body,” instead of the any inclination to that worship, though 
more common legal phrase, " lawful under the escort of Hymen Miss Aikin, 
issue.” This probably was adopted by m her well-wntten and interesting Me- 
the queen out of prudeiy, as if the usual moirs of tlie Court of Elizabeth, has col- 
term implied the possibility of her having lected several instances from Harrington 
unlawful issue But the papistical libel- and Birch It is by no means true, as 
lers, followed by an absurd advocate of Dr Lingard asserts, on the authority of 
Mary m later times, put the most absmd one Faunt, an austere puritan, that ber 
mtorpretition on the word “natural,” as court was dissolute, comparatively at 
tt It weie meant to secure the succession least with the general character of 
for t.c»me imagmaiy bastards by Leicestei cour>ia , though neitner v as it so virt urms 
And Dr. Lmgard is not ashamed to in- as fnc enthusiasts of the Ehzabethar/ 
sinuate the same susincion vol. vni, period suppose. 
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due temporal allegiance to tlieir sovereign. Nor were 
any indicted for treason but such as obstinately main- 
tained the pope’s bull de];>riving the queen of her crown. 
And even of these offenders, as many as after condemna- 
tion would renounce their traitorous principles had been 
permitted to live ; such vsras her majesty’s unwillingness, 
it is asserted, to have any blood spilled without this just 
and urgent cause proceeding from themselves. But that 
any matter of opinion not proved to have ripened into 
an overt act, and extorted only, or rather conjectured', 
through a compulsive inquiry, could sustain in law or 
justice a conviction for high treason, is what the author 
of this pamphlet has not rendered manifest.* 

A second and much shorter paper bears for title, ‘ A 
Declaration of the favourable dealing of her Majesty’s 
Commissioners appointed for the examination of certain 
traitors, and of tortures unjustly reported to be done 
upon them for matter of religion.’ Its scope was to 
palliate the imputation of excessive cruelty with which 
Europe was then resounding. Those who revere the 
memory of lord Buileigh must blush for this pitiful 
apology. “It is affirmed for truth,” he says, “that the 
forms of torture in their severity or rigour of execution 
have not been such and in such manner performed as 
the slanderers and seditious libellers have published. 
And that even the principal offender, Campian himself, 
who was sent and came from Eome, and continued her© 
in sundry comeis of the realm, having secretly wandered 
in the greater part of the shires of England in a dis- 
guised suit, to the intent to make special preparation of 
treasons, was never so racked but that he Was perfectly 
able to walk and to write, and did presently write and 
subscribe all his confessions. The queen’s servants, the 
warders, whose office and act it is to handle the rack, 
were ever by those that attended the examinations spe- 
cially charged to use it in so charitable a manner as such 
a thing might be. None of those who were at any time 

t Somers Tracts, i 189. Strype, iii. his right hand An Italian translation 
205, 265, 480 Strype says that he had of the Execution of Justice as puhhshed 
seen the manuscnpt of this tract m lord at London m 1584. This sho\%s how 
Burleigh’s handwriting It was answered anxious the qi’'een was to repel the 
by cardinal Allen, to whom a reply \ias charges of cruelty, which she must ha\a 
loade hy poor Stuhhe after he had lOst felt to he not wholly unfounded. 
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put to tlie rack,” lie proceeds to assert, “were asked, 
during tkeir tortuie, any question as to points of doc- 
trine, but merely concerning Iheir plots and conspiracies, 
and the persons with whom they had had dealings, and 
what was their own opinion as to the pope’s light to 
deprive the queen of her ciown. Koi was any one so 
racked until it was rendeied evidently probable, by 
funner detections or confessions, that he was guilty , nor 
was the tortuie ever employed to wring out confessions 
at random, nor unless the party had first refused to 
dedal e the tiuth at the queen’s commandment.” Such 
miserable excuses serve only to mingle contempt with 
our detestation But it is due to Elizabeth to observe 
that she ordered the torture to be disused , and upon a 
subsequent occasion, the quartering of some conceined 
in Babmgton’s conspiracy having been executed with 
unusual cruelty, gave diiections that the lest should not 
be taken down from the gallows until they were dead/ 

I should be reluctant, but for the consent of several 
authorities, to ascnbe this little tract to lord Buileigh 
for his honour’s sake. But we may quote with moie 
satisfaction a memoiial addiessed by him to the queen 
about the same year, 1583, full not only of sagacious, 
but just and tolerant advice. “ Consideiing,” he says, 
“that the urging of the oath of supiemacy must needs, 
in some degiee, beget despaii, since, in the taking of it, 
he [the papist] must either think he doth an unlawful 
act, as without the special grace of God he cannot think 
otherwise, or else, by refusing it, must become a traitor, 
which before some hurt done seemeth hard , I humbly 
submit this xo youi excellent consideiation, whether, 
with as much security of your majesty’s poison and state, 
and more satisfaction for them, it were not better to 
leave the oath to this sense, that whosoever would not 
bear arms against all foreign princes, and namely the 
pope, that should any way invade your majesty’s domi- 
nions, he should be a traitor. For hereof this commo- 
dity will ensue, that those papists, as I think most 
papists would, that should take this oath, would be 
divided from the great mutual confidence which is now 
between the pope and them, by reason of their afflictions 


Sowrs Tracts, p. 209. 


* State Tnals, i ll«o. 
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for Mm, and snch. priests as would refitse tliat oath, 
then no tongue could say for shame that they suffer for 
religion, if they did suffer. 

“ But here it may he objected, they would dissemble 
and equivocate with this oath, and that the pojDe would 
dispense with them in that case. Even so may they with 
the present oath both dissemble and equivocate, and also 
have the pope’s dispensation for the present oath as •well 
as for the other. But this is certain, that whomsoever 
the conscience, or fear of breaking an oath, doth bind, 
him would that oath bind. And that they make con- 
science of an oath, the trouble, losses, and disgraces 
that they suffer for refusing the same do sufficiently 
testify , and you know that the perjury of either oath is 
equal ” 

These sentiments are not such as bigoted theologians 
were then, or have been since, accustomed to entertain. 
“ I account,” he says afterwards, ‘‘ that putting to death 
.does no ways lessen them ; since we find by experience 
that it woiketh no such effect, but, like hydra’s heads, 
upon cutting off one, seven grow uii, persecution being 
accounted as the badge of the church . and therefore 
they should never have the honom* to take any pretence 
of martyretom in England, -where the fulness of blood 
and greatness of heart is such that they will even for 
shameful things go bravely to death, much more when 
they tliink themselves to climb heaven , and this vice 
of obstinacy seems to the common people a divine con- 
stancy , so that for my part I wish no lessening of their 
number but by preaching and by education of the 
younger under schoolmasters.” And hence the means 
he recommends for keeping down popery, after the 
encouragement of diligent preachers and schoolmasters, 
are, “the taking order that, from the highest coun- 
sellor to the lowest constable, none shall have any 
chaige or office but such as will leally pray and com- 
municate in their congregation according to the doctrine 
received generally into this realm ; ” and next the pro- 
tection of tenants against their popish landlords, that 
they be not put out of thek living for embracing the 
established religion.” “ This,” he says, “ would greatly 
bind the commons’ hearts unto you, in whom indeed 
consisteth the power and stiength of your realm , and 
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it will make tliem less, or nothing at all, depend ob 
tkeir laiidloids. And, altlioiigli theie may IieioLy giow 
some wrong, wliicli the tenants upon that confidence may 
offer to their laiidloids, yet those wiongs ai every easily, 
even with one wink of yonr majesty’s, rediessed ; and 
are nothing compaiahle to the danger of having many 
thousands depending on the adverse party.” ^ 

The stiictness used with recusants, which much in- 
creased from 1579 or 1580, had the usual con- 
sequence of peisecution, that of multiplying sevmtj^of 
hypocrites. Tor, in fact, if men will once bring the go\em- 
themselves to comply, to take all oaths, to prac- 
tise all conformity, to oppose simulation and dissimula- 
tion to arbitrary inquiiies, it is hardly possible that any 
government should not be baffled. Fraud becomes an 
over-match for power. The real danger meanwhile, the 
internal disafiection, remains as befoie or is aggravated. 
The laws enacted against popery were precisely calcu- 
lated to‘ produce this result. Many indeed, especially of 
the female sex, whose leligion, lying commonly more in 
sontimoni than reason, is less ductile to the sophisms of 
worldly wisdom, stood out and endured the penalties. 
But the oath of supremacy was not refused, the worship 
of the church was ficquented by multitudes who secretly 
repined for a change , and the council, wfflose fear of 
open enmity had piomptcd thoir first seveiities, weie led 
on by the fear of dissembled resentment to devise yet 
further measuies of the same kind. Hence, in 1684 a 
law was enacted, enjoining all Jesuits, seminary piiests, 
and other priests, whether ordained within or without 
the kingdom, to depart from it within forty days, on 
pain of being adjudged traitors. The penalty of fine and 
imprisonment at the queen’s pleasure was inflicted on 
such as, knowing any priest to be within the realm, 
should not discover it to a magistrate. This seemed to 
fill up the measure of persecution, and to render the 
longer pieservation of this obnoxious religion absolutely 
impracticable. Some of its adherents presented a pe- 
tition against this bill, praying that they might not be 
suspected of disloyalty on account of refraining from the 
public worship, which they did to avoid sin ; and that 


f boa-'crs I racis. Ifa4. 
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tkeir priests miglit not be banished from the kingdom.-* 
And they ail Yery jnstly complained of this determined 
oppression. The queen, without any fault of theiis, they 
alleged, had been alienated by the aiiiifices of Leicester 
and Walsinghain. Snares were laid to involve them un- 
awares in th^e guilt of treason , their steps were watched 
by spies ; and it was become intolerable to continue in 
England. Camden indeed asserts that counterfeit letters 
were piivately sent in the name of the queen of Scots or 
of the exiles, and left in papists’ houses.®' A general in- 
quisition seems to have been made about this time ; but 
whether it was founded on sufficient grounds of previous 
suspicion we cannot absolutely determine. The earl of 
Northumberland, bi other of him who had been executed 
for the rebellion of 1570, and the earl of Arundel, son of 
the unfortunate duke of Noifolk, were committed to the 
Tower, where the former put an end to his own life (for 
we cannot charge the government with an unproved 
murder) ; and t& second, after being condemned for a 
traitorous correspondence with the queen’s enemies, died 
in that custody. But whether or no some conspiracies 
(I moan more active than usual, for there was one per- 
petual conspiracy of Eome and Spain during most of the 
queen’s reign) had preceded these severe and unfair 
methods by which her ministry counteracted them, it 
was not long before schemes more formidable than ever 
were put in action against her life. As the whole body 
of catholics was irritated and alarmed by the laws of pro- 
scription against their clergy, and by the heavy penalties 
on recusancy, which, as they alleged, showed a manifest 
purpose to reduce them to poverty ; so some desperate 


^ Strype, iii. 298 Shelley, though 
notoriously loyal, and fiequently em- 
ployed by Burleigh, was taken up and 
examined before the council tor prepanng 
this petition 

P 591. Proofs of the text are too 
numerous for quotation, and occur con- 
tinually to a reader of Strype’s 2nd and 
3rd volumes In vol iii Append 158, 
we have a letter to the queen from one 
Antony Tyrrel, a pnest, who seemb to 
ha\e acted as an informer, wherein he 
declares all his accusations of catholics 
to he false. This man had formerly pro- 
fessed himself a pretestant, and returned 


afterwards to the same religion , so that 
his veracity may he dubious So, a little 
further on, we End mthe same collection, 
p 250, a letter from one Bennet, a pnest 
to lord Arundel, lamenting the false ac- 
cusations he had given m against hnn, 
and craving pardon It is always pos- 
sible, as I have 3 ust hinted, that these 
retractations may be more false than the 
charges But ministers w^ho employ 
spies, without the utmost distrust of 
their information, are sure to become 
their dupes, and end by the most violent 
injustice and tyranny, 
h The nch catholics compounded for 
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men saw no surer means to rescue tlieir cause than tlie 
qneon’s assassination. One Somerville, lialf a lunatic, 
and Parry, a man wlio, long employed as a spy upon tlie 
papists, had learned to serve with sinceiity those he was 
sent to hetray, wore the lirst who suffered death for un- 
connected plots against Elizabeth’s life.® More deep-laid 
machinations weie earned on by several catholic laymen 
at home and abioad, among whom a brother of lord Paget 
was the most piominent.^^ These had in view two ob- 


their recusancy by annual payments, 
were of some consideiation in the 
queen’s lathei scanty revenue A list of 
such recusants, and of the annual fines 
paid by them m 1591, is published in 
Strype, i\ 197; but is plainly very im- 
pel iect. The total was 3323? U lOd 
A feiy paid as much as 140? per annum 
The average seems lioi’v ever to have been 
about 20? Vol m Append 153, see 
also p 258 Probably these compositions, 
though oppressive, wore not quite so 
serious as the catholics pi etendeL 
® Parry seems to have been privately 
reconciled to the church of Home about 
1580, after vhich he contiimod to cor- 
respond with Cecil, but genoially lecom- 
meiiding some catholics to meicy He 
sa;^s, in one letter, that a book printed at 
Rome, Do Peisecutione Anglicaiia, had 
raised a barbarous opinion oi our cruelty, 
and that he could v ish that in those cases 
it might please her majesty to pardon the 
dismembenng and drawing ytiype, iii 
2C0. He sat ai tei wauls m the pai liament 
of 1581, Uking of course the oath of su- 
premacy, where he alone opposed the act 
agmnst catholic priests I’ail. Hist 822 
Whether he weie actually guilty of plot- 
ting against the queen’s life (for this part 
of his treason he denied at the scaffold), 
1 cannot »ay , but his speech there made 
contained some very good advice to her. 
The ministry gaibM this before its pub- 
lication m Hollingshed and othei books , 
but Str^Tpe has pieservcd a genuine copy ; 
Tol 111 Append 102. It is piain that 
Pany died a catholic; though some late 
writers of that communion have tried to 
disclaim him. Dr. Linj/ard, it may be 
added, admits that the^e vere many 
jschemes to assassinate Elizabeth, though 
he will not confess any particular in- 
stance. “There e-\ist,’’ he says, “ in rae 


archives at Simancas several notices of 
such offers ’’ P 384. 

d It might be inferred from some au- 
thorities that the cathobes had becomt 
in a great degree disaffected to the queen 
about 1584, in consequence of the ex- 
treme rigour practised against them In 
a memon of one Ciichton, a Scots Jesuit, 
intended to show the easiness of invading 
England, he says that “ all the catholics 
without exception favour the enterprise ; 
first for the sake of the restitution of the 
catholic faith, secondly, for the right and 
interest which the queen of Scots has to 
the kingdom, and to deh\ er her out of 
pnson; thirdly, foi the gieat trouble and 
misery they endured more and more, 
hcang kept out of all employments, and 
dishonouicd in then ow'ii countiics, and 
treated with great injustice and pai tiality 
when they have need to recur to law; 
and also foi the execution of the laws 
touching the confiscation of then goods 
m such sort as in so short time would 
reduce the catholics to extreme poveity.” 
Stiype, in. 415 And in the report of 
the earl of Northumberland’s treasons 
laid before the star-chamber, we read that 
“ Throckmorton said that the bottom of 
this enterprise, which was not to he 
known to many, was, that if a toleration 
of religion might not be obtained without 
alteration of the government, that then 
the government should be alteied, and 
the queen removed.” Somers Tracts, 
vol 1 p 206 Further proofs, that the 
ngom used tow aids the cathoheswasthe 
gieat means of promoting Philip’s de- 
signs, occui m Birch’s Memoirs of Eliza- 
beth, 1 82, et alibi 

We have also a letter from Pei sons in 
England to Allen in 1586, giving a good 
htcount of the zeal of the catholics, though 
a veiy bad one of their condition througli 
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Jects, tlie deliverance of Mary and tlie death, of her 
enemy. Some peihaps who were engaged in the former 
project did not give countenance to the latter. But few, 
if any, ministers have been better served by their spies 
than Cecil and Walsingham. It is surprising to see how 
every letter seems to have been intercepted, every thread 
of these conspiracies nniavelled, every secret revealed 
to these wise councillors of the queen. They saw that, 
while one lived whom so many deemed the presumptive 
heir, and from whose succession they anticipated, at 
least in possibility, an entire reversal of all that had 
been wrought for thirty years, the queen was as a mark 
for the pistol or dagger of every zealot. And fortunate, 
no question, they thought it, that the detection of Ba- 
bington’s conspiracy enabled them with tiuth, or a sem- 
blance of truth, to impute a participation in that crime 
to the most dangerous enemy whom, for their mistress, 
their leligion, or themselves, they had to apprehend. 

Mary had now consumed the best years of her life in 
custody, and, though still the perpetual object 
of the queen’s vigilance, had perhaps gradually 
become somewhat less formidable to the protestant in- 
terest. AYhether she would have ascended the throne if 
Elizabeth had died during the latter years of her impri- 
sonment must appear very doubtful when we consider 
the increasing stiength of the puiitans, the antipathy of 
the nation to Spain, the prevailing opinion of her conseni 
to Daniley’s murder, and the obvious expedient of treat- 
ing her son, now advancing to manhood, as the represen- 
tative of her claim. The new projects imputed to her 
friends, even against the queen’s life, exasperated the 
hatred of the piotestants against Mary. An association 
was formed in 1584, the members of which bound them- 


serere imprisonment and other ill-treat- 
ment Strype, ih. 412, and Append 151. 
Bishton and Eibadeneira bear testimony 
that the peruecution had rendered the 
laity more zealous and bincere. De Schis- 
mate, l, in 320, and l, iv 53. 

Yet to all tins we may oppose their 
good conduct m the year ot the Spanish 
Armada, and in general during the queen’s 
reign, which proves that the loyalty of 
the mam body was more firm than their 
leaders wished, or their enemies believed. 


However, if any of my readers should 
incline to suspect that there was more 
disposition among this part of the com- 
mumty to throw off their allegiance to 
the queen altogether than I have ad- 
mitted, he may possibly be in the right ; 
and I shall not impugn his opinion, pro- 
vided he concurs inattiibiitmg the whole, 
or nearly the whole, of this disaffection 
to Her unjust aggressions on the liberty 
of conscience. 
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selves hj oath “ to v/ithstand and pnrsne, as well by 
force of arms as by all other means of revenge, all man 
ner of persons, of whatsoever state they shall be, and 
their abettors, that shall attempt any act, or counsel or 
consent to anything, that shall tend to the harm of her 
majesty’s royal peison; and never to desist from ail 
manner of forcible pursuit against such persons, to the 
utter extermination of them, their counsellors, aiders, 
and abettors. And if any such wicked attempt against 
her most royal person shall be taken in hand or piocured, 
whereby any that have, may, or shall pretend title to 
come to this crown by the untimely death of her majesty 
so wickedly procured (which God of his mercy foibid 1), 
that the same may be avenged, we do not only bind our- 
selves both jointty and severally never to allow, accept, 
or favour any such jnetendcd successoi, by whom or for 
whom any such detestable act shall be attempted or 
committed, as unworthy of all government in any Chris- 
tian realm or civil state, but do also further vow and 
promise, as wc are most bound, and that in the presence 
of the eternal and everlasting God, to prosecute such person 
or persons to death with our joint and particular forces, and 
to act the ulmost icvenge upon them that by any means 
we or any of us can devise and do, or cause to be devised 
and done, fur their utter overthrow and extirpation.” “ 
The pledge given b^" this voluntary association received 
the sanction of pailiament in an act “ for the security 
of the queen’s peison and continuance of the realm in 
peace.” This statute enacts, that if any invasion or 
rebellion should be made by or for any person pietend- 
ing title to the crown after her majesty’s decease, or if 
anything be confessed or imagined tending to the hurt 
of ner jierson, with the privity of any such person, a 
number of peers, privy councillois, and judges, to be 
commissioned by the queen, should examine and give 
judgment on such offences, and all ciicumstances relating 
thereto ; after %vhich judgment all persons against whom 
it should be published should be disabled for ever to 
make any such claim.^ I omit some further provisions to 
the same effect for the sake of brevity. But we may 
remark that this statute differs from the associators’ en- 


e State Tiials, 1 . 1163. 


1 27 Flis. c. 1. 
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gagement in omitting the outrageous threat of pursuing 
to death any person, whether priv^r or not to the design, 
on whose hehalf an attempt against the queen’s life should 
be made. The main intention of the statute was to pro- 
cure, in the event of any rebellious movements, what the 
queen’s councillors had long ardently desiied to obtain 
from her, an absolute exclusion of Mary from the suc- 
cession. But if the scheme of assassination devised by 
some of her desperate partisans had taken effect, how- 
ever questionable might be her concern in it, I have 
little doubt that the rage of the nation would, with or 
without some process of law, have instantly avenged it 
in her blood. This was, in the language of parliament, 
their great cause ; an expression which, though it may 
have an ultimate reference to the general interest of 
religion, is never applied, so far as I remember, but to 
the punishment of Mary, which they had demanded in 
1572, and now clamoured for in 1586. The addresses 
of both houses to the queen to cany the sentence passed 
by the commissioners into effect, her evasive answers and 
feigned reluctance, as well as the strange scenes of 
hypocrisy which she acted aftei wards, are well-known 
matters of history upon which it is unnecessary to dwell. 
No one will be found to excuse the hollow affectation of 
Elizabeth , but the famous sentence that brought Mary 
Execution ^0 the scaffold, though it has certainly left in 
of Mary, popular opinion a darker stain on the queen’s 
memory than any other transaction of her life, if not 
capable of complete vindication has at least encountered 
a disproportioned censure. 

It is of course essential to any kind of apology for 
Kemaiks Elizabeth in this matter that Mary should have 
upon It been assenting to a conspiracy against her life. 
For it could bo no real crime to endeavour at her own 
deliverance ; nor, under the circumstances of so long 
and so unjust a detention, would even a conspiracy 
against the aggressor’s power afford a moral justification 
for her death. But though the proceedings against her 
are by no means exempt from the shameful breach of 
legal rules almost universal in trials for high treason 
during that reign (the witnesses not having been exa- 
mined in open couii), yet the depositions of her two 
secretaiies, joined to the confessions of Babington and 
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otlier conspiratorf?, fom a body of evidence, not indeed 
irresistibly convincing, but far stronger than we find in 
many instances -vvliere condemnation bas ensned. And 
Hnnie bas alleged sufficient reasons for believing its 
trntli, derived from tbe great probability of ber con- 
(mrring in any scheme against her oppressor, from tbe 
certainty of ber long correspondence with tbe conspirators 
(who, I may add, bad not made any difficnlty of hinting 
to her tboir designs against tbe queen’s life‘s), and from 
tbe deep guilt that tbe falsehood of tbe cbaige must 
inevitably attach to sir Fiancis Walsingbam.^ Those at 
least who cannot acquit tbe queen of Scots of ber bus- 
band’s inuider, will hardly imagine that she would 
sciuple to concur in a cnme so much more capable of 
extenuation, and so much moi e esMmtial to ber interests. 
But as tbe proofs are not peibaps complete, wo must 
hypothetically assume ber guilt, in order to set this 
famous problem in tbe casuistry of public law upon its 
proper footing. 

It bas been said so often that few perhaps wait to 
refieot whether it bas been said with leason that Mar}% 


S In Jlurdon’s State Papers we have 
abundant evidence of Mary's acquaintance 
with the pldt-i going lerward in 15S5 and 
1586 against Elij-alieth’s government, it 
not with those for hei assassination But 
Thomas iMurg.in, one of the most active 
conspiratois, wntes to her, 9tli July, 
1586,— “Theie he some good merabcra 
that attend oppni tunity to do the queen 
of England a piece ot sen ice, which I 
trust will quiet many things, if it shall 
please God to lay his asbistance to the 
cause, for taewdiich I pray daily " p 530. 
In her answ er to this letter she duos not 
adveit to tins hint, hut mentions Ba- 
bmgton as m correspondenoe with her 
At her trial she denied all communication 
with him [In a letter fiom I’ersons to 
a Spanish nobleman, m 1597, it is said 
that Mary had reproved the duhe of 
Guise and archbishop of Glasgow for 
omitting to supply a sum of money to a 
young English gentleman who had pro- 
mised tfv murder Elizabeth This, how- 
ever, rests only on Persons’s authority 
Dodd’s Church History of Catholics, by 
Tierney tbe editor gives the letter fVom 
*. manuscript m his own possession 


Vol 111 Append li\— 1815] 
h It may probably he answered to this, 
that li the letter signed by Walsinghara 
as w'ell as Dacison to sn Ami .is Panlet, 
urging him “to find out some w^ay to 
sboilcn the life ot the Scots queen,” be 
g( nuine, which cannot perhaps he justly 
questioned (though it is so in the Biog 
But , art WArsiKonAM, note 0), it will 
he difficult to give him credit for any 
scnipulousae«:s wnth respect to Maiy. 
But, without entirely justifying this 
letter, it is proper to remaik, what the 
Marian party choose to o\ erlook, that it 
waswnitton after the sentence, during tha 
queen’fc, odious scenes of grimace, when 
some might argue, though erroneously, 
that, a legal teal ha%nng pas'-ed, the 
formal method of putting the prisoner to 
death might, in so peculiar a case, be 
dispensed with This was EhKaheth's 
ownwushjin order to save her reputation, 
and enable her to throw the obloquy on 
her servants ; w Inch, by Paulet’s prudence 
and honour m refusing to obey her by 
privately murdering his prisoner, she wag 
reduced to do m a very bungling and 
6caudalon« n'anner 
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as an independent sovcieign, was not amenable to any 
English jurisdiction. This, however, does not appeal 
unquestionable. By one of those priuciples of law which 
may be called natural, as forming the basis of a just and 
rational jurisprudence, every independent government is 
supieme within its own territory . Sti angers, voluntarily 
lesident within a state, owe a temporary allegiance to its 
sovereign, and are amenable to the jurisdiction of its 
tribunals ; and this principle, which is perfectly con* 
formable to natural law, has been extended by positive 
usage even to those who are detained in it by force. 
Instances have occurred very recently in England w^en 
prisoners of war have suffered death for cinnmal offences; 
and, if some have doubted the piopriety of carrying such 
sentences into effect, where a penalty of unusual severity 
has been inflicted by oui* municipal law, few, I believe, 
would dispute the fitness of punishing a prisoner of war 
for wilful murder in such a manner as the general prac» 
tice of civil societies and the prevailing sentiments of 
mankind agree to point out. It is ceitamly true that an 
exception to this rule, incorporated with the positive 
law of nations, and established no doubt bcfoie the age 
of Elizabeth, has rendered the ambassadors of soveieign 
princes exempt, in all ordinary cases at least, from cri- 
minal process. ^Mxether, however, an ambassador may 
not be brought to punishment for such a flagrant abuse 
of the confidence which is implied by receiving Mm, as 
a conspiiacy against the life itself of the prince at whose 
court he resides, has been doubted by those writers who 
are most inclined to respect the privileges with which 
courtesy and convenience have invested him ' A sove- 
reign, during a temporary residence in the teriitories 
of another, must of course possess as extensive an iinmu- 

i Questions were put to civilians by bis public authority, and another sub- 
the queen’s order in 1570 concerning stitnted m his stead, the agent of such 
the extent of L<*sley bishop of Ross’s a prince cannot challenge the privileges 
privilege as Mary’s ambassador. Murden of an ambassador , since none but abso- 
Papers, p 18 Somers Tracti., i 186 lute princes, and such as enjoy a royal 
They answered, first, that an ambassador prerogative, can constitute ambassadors, 
that raises r<Jbellion against the prince to These questions aie so far curious, that 
w'hom he is sent, by the law of nations they show the jus gentium to have been 
and the civil law of the Romans, has already reckoned a matter of science, in 
forfeRed the privileges of aq ambassador, which a particular class of lawyers vvus 
and is liable to pimishmenc, secondly, conversant, 
till' if a prince be la vv fully deposed from 
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aity as liis ropresentatiTe ; Ibiit that he might, in such 
ciicimisianccs, frame plots for the piince’s assassination 
with impunity, seems to take for gi anted some principle 
hat I do not understand. 

But whatever be the privilege of inviolability attached 
to soveieigns, it must, on eveiy lational ground, be 
ountined to those who enjoy and exercise dominion in 
some mdcpcndent teiiitory. An abdicated or dethioned 
monaicli may prcscive Ins title by the courtesy c-f other 
states, blit cannot lank with sovereigns in the tnbimals 
whore public law is administei ed. I should be rather 
siirpiised to hear any one asseit that the pailiament of 
Baiis was incompetent to tiy Cliiistina for themnider 
of Alonaldeschi. And, though w^e must admit that 
Mary’s resignation of her ciown was ccmpulsoiy, and 
retracted on tiie first occaK^ion ; yet, after a twenty years’ 
loss of pof- session, when not one of her foimer subjects 
avoved allegiance to hei, when the king of Scotland 
had been so long acknowdedged by England and by all 
Emopo, is it possible to consider her as more than a 
iitnlar qnecn, divested of eveiy substantial light to 
which a soAeieign tiibnnal conld have legaid'*^ She 
was st}led accoidingly, in the indictment, “ Maiy, 
daughter and heir f)f James the Fifth, late king of 
Scots, olheiwife called Mary qncen of Scots, dovagei 
of Fiance.” We lead oven that some lawyeis would 
have had her tiied by a jmy of the comity of Staffoid 
rather than by the special commission, which Elizabeth 
noticed as a strange indignity. The commission, ho-w- 
ever, was peifectly legal under the leccnt statute.'^ 

But wdiilo ^yQ can haidly piononnce Mary’s execution 
to have been so wholly iniquitous and unwan antahle ai? 
it has been repi esented, it may be admitted that a mo:e 
generous nature than that of Elizabeth would not have 
exacted the law’s full p.enalty. The queen of Scots’ 
detention in England was in violation of all natural, 
public, and municipal law ; and if reasons of state policy 
or precedents from Ihe custom of princes are allowed to 
extenuate this injustice, it is to he asked wFelher such 
reasons and such pieccdents might not palliate the 
Clime of assassination imputed to her. Some might 

Strype, 360, 362. Civilians were consulte<i about fbe legality of Irjing x\Iary. 
Ulpm. Append. 138. 

VOL. I. M 
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perhaps allege, as was so frequently^ urged at the time, 
that, if her life could he taken with justice, it could not 
he spared in prudence , and that Elizabeth’s higher duty 
to preserve her people from the risks of civil commotion 
must silence every feeling that could plead for mercy 
Of this necessity different judgments may perhaps he 
formed. It is evident that Mary’s death extinguished 
the best hope of popery in England . hut the relative 
force of the two religions was greatly changed since 
Norfolk’s conspiracy , and it appears to me that an act 
of parliament explicitly cutting her off from the crown, 
and at the same time entailing it on her son, would have 
afforded a veiy reasonable prospect of securing the 
buccession against all serious disturbance. But this 
neither suited the inclination of Elizabeth nor of some 
among those who surrounded her. 

As the catholics endured without any open murmuring 
the execution of her on whom their fond hopes 
p«sStion had so long lested, so for the remainder of the 
of Roman queen’s reign they by no means appear, when 
considered as a body, to have lurnished any 
specious pretexts for seventy. In that memorable year, 
when the dark cloud gathered around our coasts, when 
Europe stood by in fearful suspense to behold what 
should be tbe result of that great cast in the game of 
human politics, what the craft of Eome, the power of 
Philip, the genius of Farnese, could achieve against the 
island-queen with her Drakes and Cecils, — in that agony 
of the protestant faith and English name, they stood 
the tiial of their spirits without swerving from their 
allegiance. It was then that the catholics in every 
' county repaired to the standard of the lorddieutenant, 
iiijploriiig that they might not be suspected of baitering 
the national independence for their religion itself. It 
was then that the venei able lord Montague brought a 
troop of horse to the queen at Tilbuiy, commanded by 
himself, his son, and grandson.^ It would have been 


“ Butler’s English Catholics, i 259; tnbutions of money, and for a.l otbei 
Hume. Tins is stiongly eonfiimcd by a warlike actions, there was no aifiTerence 
letter printed not long after, and repub- between the catholic and the heretic 
iisbed m tbe Harleun Sriscellany, i ol i But m tins case [of the Annada], to with 
P 142, with tbe name of one Leigh, a stand the threatened conquest, yea, to 
seminary priest, but probably the woik defend the person of the queen, theie ap- 
ot some protestant. lie saTS *' for con- neared such a. sympathy, concourse, ana 
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a sign of gratitude if the laws depriving them of the 
free exercise of their religion had been, if not repealed, 
yet suffered to sleep, after those proofs of loyalty. But 
the execution of priests and of other catholics became on 
the contrary more frequent, and the fines for lecusancy 
were exacted as rigoiously as before." A statute was 
enacted, restraining popish lecusants, a distinctive name 
now first imposed by law, to particular places of resi 
dence, and subjecting them to other vexatious provisions." 
All poisons were forbidden by proclamation to harbour 
any of whose conformity they were not assured.^ Some 
indulgence was doubtless shown duiing all Elizabeth’s 
reign to particular persons, and it was not unusual to 
release piiests from confinement, but such piecaiious 
and inegular connivance gave more scandal to the 
puritans than comfoit to the opposite party. 

The catholic martyrs undei Elizabeth amount to no 
inconsiderable number. Dodd reckons them 
at 101 , Milner has raised the list to 204. oiServa- 
Fifteen of these, according to him, sufiered for 
denying the queen’s supremacy, 126 for exercising their 
ministry, and the rest for being reconciled to the 
Eomish chinch. Many others died of hardships in 
prison, and many were deprived of then property." 


consent of all soits of persons, mtliout 
respect of lolmion, as they all appeared 
to be loady to fiqbt against all sti angers, 
as it Av ere with one heart and one body " 
Not^\'lthstandlng this, X am far fiom 
thinking that it would have been safe 
to place the catholics, generally speaking, 
m command Sii W i lliam wStanley's recent 
treachery in giving up Deventer to the 
Spaniards made it unreasonable for them 
to complain of exclusion from tiust Nor 
do I know that they did so But trust 
and toleration are two different things 
And even with respect to the former, i 
belie\ e it far better to h'ave the matter 
m the hands of the executi-ve go\ein- 
ment, which will not readily suffer itself 
to be betrayed, thin to prosciibe, as we 
have done, whole bodies by a legislative 
exclusion Whent \ er, indeed, the govern- 
ment Itself IS not be tiu&ted, there 
arises a new condition of the jiroblem 
Strype, vols. in and iv passim, 
life oX Wnitgift 401 505 Murden, 


667 Birch's Memoirs of Elizabeth 
Lingard, &c One bundled and ten 
catholics suffered death between. 15«8 
and 1603 Lingard, 513. 

° 23 Ehz c. 2 

P Camden, 566 Strype, iv 56 This 
was the declaiation of October, 1591, 
w^hich Andieas Philopatei answ’ered, 
Ilibadenena also inveighs against it. 
Accoiding to them, its publication was 
delayed till aftei the death of Hatton, 
w’hen the persecuting pait of the queen's 
council gained the ascendancy 
‘iButleijltS In Coke's famous speech 
m opening the case of the Powder-plot, 
he says that not more than thirty priests 
and five receivers bad been executed 
m the whole of the queen’s reign, and 
for lehgion not any one State Trials, 
11 179 

Dr Lingard says of those who were 
executed between 1588 and tlie queen’s 
d^ath, “ the butchery, with a few excep- 
tions was* pel formed on the victim while 
M 2 
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Tkere seems nevertheless to be good reason for donbi- 
ing whether any one who was execnted might not have 
saved his life by explicitly denying the pope’s power to 
depose the queen. It was constantly maintained b}^ 
her ministers that no one had been executed for his 
religion. This would be an odious and hypocritical 
siibteifuge if it rested on the letter of these statutes, 
which adjudge the mere manifestation of a belief in the 
Roman catholic religion, under certain circumstances, 
to be an act of tieason. But both lord Burleigh, in his 
Execution of Justice, and Walsingham, in a letter 
published by Burnet,’' positively assert the contrary ; 
and I am not aware that their assertion has been 
disproved. This certainly furnishes a distinction be- 
tween the persecution under Elizabeth (which, unjust 
as it was in its operation, yet, as far as it extended 
to capital inflictions, had in view the security of the 
goveiiiment) and that which the protestants had sus- 
tained in her sister’s reign, spiinging from mere bigotiy 
and vindictive rancour, and not even shielding itself at 
the time with those shallow pretexts of policy which it 
Las of late been attempted to set up in its extenuation. 
But that which rendeis these condemnations of popish 
priests so iniquitous is, that the belief in, or rather the 
refusal to disclaim, a speculative tenet, dangerous in- 
deed, and incompatible with loyalty, but not coupled 
with any overt act, was construed into treason ; nor can 
any one affect to justify these sentences who is not 
prepaied to maintain that a refusal of the oath of 
abjuration, while the pretensions of the house of Stuart 
subsisted, might lawfully or justly have inclined the 
same penalty.® 

was in full possession of his senses.” able opinion should be hanged, “and the 
Vol. vm p 356 I should he glad to manner of di awing and quartenng for- 
th ink that the few exceptions u ere the borne” Stripe, in 620 This seems to 
other uay Much would depend on the imply that it had been usually practised 
humanity of the shenfi, winch one might on the living And lord Bacon, m his 
hope to he stronger in an Engash gen- observations on a libel written against 
tieman than his zeal against popery But loid Burleigh m 1592, does not deny the 
1 cannot help acknowledging that there “ bowellmgs” of catholics, hut makes a 
A, reason to belie\ e the disgusting cruel- sort of apology for it, as “ less cruel 
ties of the legai sentence to have been than the w'hcel or forcipation, or even 
trequcntly inflicted In an anonymous simple bummg.” Bacon’s Works, vol. i. 
memunal among lord Burleigh’s papers, p 634. 
w’^'iiten about 1586, it is recommended Bumet, ii 418. 
that pntsts persisting m their tieasoo. ' “Though no papists were in this 
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An apology was always deduced for these measnres^, 
w’'bether of restriction or punishment, adopted against 
all adherents to the Eoman chnrch, from 'ho restless 
activity of that new militia which the Holy See had 
lately organised. The mendicant oiders established in 
the thiriccnth century had lent formei popes a powerful 
aid towards subjecting both the laity and the secular 
priesthood, by their superior learning and ability, their 
emulous zeal, their systematic conceit, their implicit 
obedience. But, in all these lequisitcs for good and 
faithful janissaries of the chuich, they wore far excelled 
by the now older of Ignatius Loyola. Borne, I believe, 
found in their services what has stayed her fall. They 
contributed in a very material dcgiee to check the tide 
of the Beformation. Subtle alike and intrepid, pliant 
111 their direction, unshaken in their aim, the swoin, 
implacable, unscrupulous enemies of protestant govern- 
ments, the Jesuits were a legitimate object of jealousy 
and lestraint. As every member of that society enteis 
into an engagement of absolute, unhesitating obedience 
to its superior, no one could justly complain that* he 
was presumed capable at least of committing any crimes 

lejgn put to death purely on account of as tiuly punished for their religion as if 
their religion, as numberless protestants they had been comicted of heresy’ A 
had been in the wotul days of queen man is punished foi leligion %vhen he 
Mary, yet many wore executed foi trea- incurs a penalty for its prolossion or ex* 
son ” Cliurton’fe Liie of Noi\ell, p 147 erciso to which he was not liable on any 
Mr Southey, ivliose abaiidotiment of the other account 

oppressed side I sincerely regret, holds This is applicable to the groatmajonty 
the same language, and a Uterwiiter, of capital con\ ictions on this score under 
Ml. Townsend, m his Accusations of Elizabeth The persons convicted could 
History against the Church of Dome, not be traitois m any fair sense of the 
lias labouicd to defend the c.ipital, as word, because they w^eie not chaiged 
well as other punishments, of catholics with anything properly denominated 
nndei Elizabeth, on the same pietence of treason It certainly appeals that Cam 
their treason pian and some other piicsts about the 

Treason, by the law of England, and same time w ere indicted on the statute ot 
according to the common use of language, Edward III for compas'^ing the queen’s 
IS the crime of rebellion or cunspiiacy death, oi intending to depose her. But 
against the goveinment If a statute is the only cMdence, so far as we know or 
made, by which the celebration of certain have reason to suspect, that could be 
religioiia iites is subjected to the same brought against them, was their own ad- 
peiultiea as rebellion or conspiiacy, mi&sion, at least by lefusmg to abjure it, 
would any man, free from prejudice, ot tne pope’s power to depose heietical 
and not designing to impose upon the pnnees I suppose it is unnecessary to 
amnluiined, speak of peisons convicted piove that, without some oveit act to 
ill '5uch a statute as guilty ot tieason, show a design of acting upon this 
Without expressing in wdiat sense ho principle, it could not tall vMtliin the 
me& the w’oids, or deny that th»’y statute. 



166 


ENGLISH CATHOLICS. 


Chap. Ill* 


that the policy of his monarch might enjoin. But if 
the Jesuits hy their abilities and busy spirit of intrigue 
promoted the interests of Eome, they raised np enemies 
by the same means to themselyes within the bosom of 
the clmrch; and became little less obnoxious to the 
secular clergy, and to a great proportion of the laity, 
than to the protestants whom they were commissioned 
to oppose. Their inteimeddling character was shown 
in the very prisons occupied by catholic recusants, 
where a schism broke out between the two parties, and 
the secular priests loudly complained of their usurping 
associates.* This wms manifestly connected with the 
gi'eat problem of allegiance to the queen, which the one 
side being always readj^- to pay, did not relish the shaip 
usage it endured on account of the other’s disatfection. 
The council indeed gave some signs of attending to this 
distinction, by a pioclamation issued in 1002, ordering 
all priests to depait from the kingdom, unless they 
should come in and acknowledge their allegiance, with 
whom the queen would take further order."' Thirteen 
priests came forward on this, with a declaration of 
allegiance as full as could be devised Some of the 
more violent papists blamed them for this ; and the 
Louvain divines concurred in the censure.’* There 
were now two parties among the English catholics : and 
those who, goaded by the sense of long persecution, 
and inflamed by obstinate bigotry, regarded eveiy here- 
tical government as unlawful or unworthy of obedience, 
used every machination to deter the rest from giving 
any test of their loyalty. These wxre the moie busy, 
but by much the less numerous class , and their in- 
fluence was mainly deiived from the laws of severity, 
which they had braved or endured vdth fortitude. It 
is equally candid and reasonable to believe that, if a 
fair and legal toleration, or even a general connivance 

t ’Watson’s Qiiodlzbets True Eelation pnests, and the causes of all the discorcl 
of tlie Faction begun at 1601 in the English nation ” P '74 I have 

These tracts con tain rather an uninterest- seen several other pamphlets of the time 
mg account of the squabbles m Wisbech relating to this difference. Some account 
castle among the pnsoneis, but cast heavy of it may be found m Camden, 648, and 
reproaches on the jesuits, as the “ fire- Strype, iv 194, as well as m the catholic 
brands of all sedition, seeking bj’' right or historians, Dodd and Lingard 
wrong simply oi absolutely the monaichy " Uyinei , 473, 488 

of sdl England, enemies to all secular * Butlei’s Engl. Catholics, p. 261. 
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at tlie exercise of tlieir worsliip, liad been conceded in 
tlie first part of Elizabeth’s reign, she would ba^ e spared 
herself those perpetual terrors of rebellion which oc- 
cupied all her later years. Eome would not indeed 
liaYe been appeased, and some desperate fanatic might 
have sought her life , but the English catholics collec- 
tively would have repaid her pn tection by an attach- 
ment which even her rigour seems not wholly to have 
prevented. 

It is not to be imagined that an entire unanimity 
prevailed in the councils of this reign as to the best 
mode of dealing with the adherents of Eome. Those 
temporary connivances or remissions of punishment 
which, though to our present view they haidly lighten 
the shadows of this peisecution, excited loud complaints 
from bigoted men, weio owing to the queen’s personal 
humour, or the influence of some advisers more liberal 
than the lest. Elizabeth herself seems always to have 
inclined lather to indulgence than extreme severity. 
8ii Cliiistopher Hatton, for some years her chief favour- 
ite, incurred odium for his lenity towaids papists, and 
was, in then own opinion, secietly inclined to IhemA 
\\hitgift found enough to do with an opposite paity. 
And that too noble and high-minded spirit, so ill fitted 
for a servile and dissembling court, the carl of Essex, 
was the consistent fiiend of religious liberty, whether 
the catholic or the puiitan %veie to enjoy it. But those 
councillors, on the other hand, wdio favoured the moio 
precise reformers, and looked coldly on the established 
church, never tailed to demonstrate their jiiotestantism 
by excessive harshness toivaids the old religions ad- 
herents. That bold bad man, whose favour is the great 
reproach of Elizabeth’s reign, the earl of Leicester, and 
the sagacious, disinterested, inexorable Walsingham, 
%vere deemed the chief advisers of sanguinary punish- 
ments. But, after their deaths, the catholics w^eie 
moidified to discover that lord Burleigh, from whom 
they had hoped for more moderation, persisted in the 

Ribadeneira says tliat Hatton “am- Ins deatu m i691, I)e Semsmate Anglic, 
mo Gatbolicus, mini peiindc qium inno- c 9 Tins must have been the piocla- 
teutemillorumsanguinemadeocrudeliter nution of 29th Nov 1591, forbidding all 
peitundi dolehat” He prevented Cecil pt'isous to harhoin any one of whose 
from promulgating a more atrocious ed» t conformity they should not be well aa 
tlian any other, w Inch w as pahli&hcd afte*- siired. 
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same severities ; contiaiy, 1 think, to the principles he 
had himself laid down in the paper from which I liave 
above made some extracts.'^ 

The restraints and penalties by which civil govern- 
ments have at vaiions times thought it expedient to 
limit the religions liberties of their subjects may be 
arranged in something like the following scale. The 
first and slightest degree is the requisition of a test of 
eonfoimity to the established religion, as the condition 
of exeicising offices of civil trust. The next step is to 
lestiain the free promulgation of opinions, especially 
through the pi ess. All piohibitions of the open exercise 
of religious worship appear to foim a thiid and inoie 
soveie class of restiictive laws They become yet 
moie rigoious when they affoid no indulgence to the 
most private and secret acts of devotion or exjiressions 
of opinion. Finally, the last stage of persecution is to 
enfoice by legal penalties a conformity to the established 
church, or an abjuration of heteiodox tenets. 

The fiist degree in tins classification, oi the exclusion 
of dissidents from trust and power, though it be always 
incumbent on those who maintain it to prove its necessity, 
may, under certain raie ciicunistances, be condacive to 
the political well-being of a state , and can then only be 
reckoned an encroachment on the principles of toleration 
when it ceases to produce a public benefit sufficient to 
compensate for the privation it occasions to its objects. 
Such was the English test act duiing the interval between 
1072 and 1688. But, in my judgment, the instances 
which the history of mankind affords, where even these 
restrictions have been leally consonant to the soundest 
policy, are by no means numerous. Cases may also 
be imagined wheio the free discussion of controverted 
doctrines might, for a time at least, be subjected to 
some limitation for the sake of public tranquillity. I 
can scarcely conceive the necessity of restraining an 
open exercise of religious rites in any case, except that 
of glaring immorality. In no possible case can it be 
justifiable foi the temporal power to intermeddle with 
the private devotions or doctimcs of any man. But least 
of all can it cany its inquisition into the heart’s re- 


* Bin b, 1 S4. 
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oessess, and bend the leliiciant conscience to an insincere 
profession of tiiith, or extoit from it an acknowledgment 
of error, for the purpose of indicting punishment The 
statutes of Elizabeth’s leign compiehend every one of 
these progressive degiees of lestiamt and persecution. 
And it is much to be regi'etted that any writers worthy 
of icspect should, either thiough undue prejudice against 
an adverse religion, or thiough timid acquiescence in 
whatever has been enacted, have otfered for this odious 
code the false pretext of political necessity. That neces- 
sity, 1 am persuaded, can never be made out; the 
statutes were, in many instances, absolutely unjust ; in 
othoi s, not demanded by circumstances , in almost all, 
prompted by religious bigotry, by excessive appie- 
hension, or by the arbitrary spiiit with which om 
government was administered under Elizabeth. 
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GHAPTEE lY. 

ON THE LAWS OF ELIZABETH’S KEIGN EESPECTING PROTESTANT 
NONCONFORMISTS. 


Origin of the Differences among the English Piotestants — Religious Inclinations ol 
the Queen — ^Unwillingness of many to comply with the established Ceremonies — 
Conformity enforced by the Archbishop — Against the Disposition of others — A 
more detemnned Opposition, about IGTO, led by Cartwiight — ^Dangerous Nature 
ot his Tenets — Pmitans suppoited m the Commons — and in some measure by the 
Council — Piophesyings — Aichbishops Gimdal and "Whitgift — Conduct of the latter 
in enfoicing Conformity — High Commission Court — Lord Burleigh averse to 
Seventy— Pun tan Libels— Attempt to set up Presbyterian System— House of 
Commons aver&e to Episcopal Authority — Independents liable to severe Law s— 
Hookci’s Ecclesiastical Polity— Its Character— Spoliation of Chuich Revenues— 
Geneial Remaiks — Letter of Walsmgham m Defence of the Queen’s Government 

The tvfo statutes, enacted in the first year of Elizabeth, 
commonly called the acts of supremacy and 
Puritans uniformity, are the main links of the Anglican 
church with the temporal constitution, and establish the 
subordination and dependency of the former, the first 
abrogating all jurisdiction and legislative power of eccle- 
siastical rulers, except under the authority of the crown ; 
and the second prohibiting all changes of rites and dis- 
cipline without the approbation of parliament. It was 
the constant policy of this queeu to maintain her eccle- 
siastical prerogative and the laws she had enacted. But 
in following up this principle she found herself involved 
in many troubles, and had to contend with a religious 
party (luite opposite to the Eomish, loss dangerous in- 
deed and inimical to her government, but full as vexa- 
tious and determined. 

I have in another place slightly mentioned the differ* 
ori m of began to spring up under Edward VI. 

the^if ° between the moderate reformers who established 
Imong^the Anglican chui ch, and those who accused 

English them of proceeding with too much forbearance 
protesteuts casting off siiperstitions and abuses. These 
diveisities of opinion were not without some relation to 
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those which distinguished the two gieat families of j)io- 
testantism in Europe. Luther, intent on hib own system 
of dogmatic theology, had shown much inditfeicnce about 
retrenching extciior ceremonies, and had even favoured, 
especially in the first years of his pleaching, that spe- 
cious wwship which some aident reformers were eager 
to reduce to simplicity.*' Crucifixes and images, tapers 
and piiestly vestments, even for a time the elevation of 
the host and the Latin mass-book, continued in the 
Lutheian churches ; while the disciples of Zuingle and 
Calvin wore carefully eradicating them as popish idolatry 
and superstition. Cianmer and Eidley, the founders 
of the English liefoimation, justly deeming themselves 
independent of any foreign master, adopted a middle 
couise between the Lutheran and Calvinistic ritual. 
The general tendency however of protestants, even in 
the leign of Edward VI., was towaids the simpler foims ; 
whether through the influence of those foieign divines 
who co-opeiated in our Eofoimalion, or because it was 
natural in the heat ofieligious animosity to recede as far 
as possilflc, especially in such exteiior distinctions, from 
the opposite denomination. The death of Edwaid seems 
to have pi evented a fuither approach to the scheme ol 
Geneva in our ceiemonies, and perhaps in oni chmch- 
goveininent. Dniing the peisecntioii of Maiy’s reign 
the most eminent protcstant clergymen took refuge in 
various cities of Germany and S'Nvitzeiland. They weie 
received hy the Calvinists with hosjiitality and fiateinal 
kindness ; while the Lutheran divines, a narrow-minded 
intolerant faction, both neglected and insulted them.^ 
Divisions soon arose among themselves about the use of 
the English seiwice, m which a pretty considerable party 
%vas disposed to make altoiations. The chief scene of 
these disturbances was Erankfort, wLere Knox, the 
famous refoimer of Scotland, headed the innovators; 
while Cox, an eminent divine, much concerned in the 
establishment of Edward YI., and afterwards bishop of 
Ely, stood up for the original liturgy. Cox succeeded 
( not quite fairly, if we may rely on the only namtive 
we possess) in driving his opponents fiom the city; 
but these disagieements were by no means Lealeii 


Sleidan, Hist de la E ^formation, par Gourayer, ii. ta. 
b Strype’s Craumer. 354. 
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wHeii tlie accession of Elizalbetli recalled botli parties 
to tlieir own country, neither of them very likely to 
display more mntnal charity in their prosperous hour 
than they had been able to exeicise in a common per- 
secution.*^ 

The first mortification these exiles endured on their 
return was to find a more dilatory advance towaids 
public reformation of religion, and more of what they 
deemed lukewarmness, than their sanguine zeal had 
anticipated. Most part of this delay was owing to the 
greater prudence of the queen’s councillors, who felt the 
pulse of the nation before they ventured on such essential 
changes. But there was yet another obstacle, on which 
the reformers had not reckoned. Elizabeth, 
mdiSons though rcsolute against submitting to the papal 
of ibo supremacy, was not so averse to all ihe tenets 
abjured by protest ants, and loved also a moie 
splendid worship than had prevailed in her brother’s 
reign , while many of those returned from the Continent 
were intent on copying a still simpler model. She re- 
proved a divine who preached against the real presence, 
and is even said to have used prayers to the Viigin.^^ 
But her great struggle with the lefonners was about 
images, and particularly the crucifix, which she retained, 
with lighted tapers before it, in her chapel ; though in 
the injunctions to the ecclesiastical visitors of 1559 they 


® These transactions have been pcr- 
pctuated by a tract, entitled Discouise of 
the Tmnbles at Frankfort, first published 
in 1575, and lepimted iii the well-known 
collection entitled the Phcenix, It is 
fairly and tempeiately written, though 
with an avowed biat. towards the puritan 
party. Whatever w’e read in any his- 
torian on the subject is deii\ed fiom this 
authority , but the refraction is of coiuse 
\ erj’ diffei ent through the pages of Collier 
and of Xeal 

d Strypes Annals, ii, i. There was 
a Lutheran party at the beginning of her 
reign, to which the queen may be said 
to have inclined, not altogether IroiH 
religion, but from policy. Id i 53. Her 
situation was very hazardous; and, m 
order to connect herself with sincere 
allies, she had thoughts of Joining the 


Smalcaldic league of the German princes, 
whose bigotry would admit none but 
members of the Augsburg Confession. 
Jewell's letters to Petci Alaityi,in the 
appendix to Burnet’s thud volume, and 
lately published more accmately, with 
many ot other reformers, by the Parker 
Society [1845], thiow considerable light 
on the first two years of Elizabeth's 
reign, and show that famous prelate to 
hate been what afteiw aids would have 
been called a piecisian or puritan. He 
even appjoved a scrapie Elizabeth enter- 
Uined about her title of head of the 
chinch, as appertaining only to Christ. 
But the unreasonableness of the discon- 
tented paity, and the natural tendency 
of a man who has joined the side of 
power to deal severely with those he has 
left, made him aftei vv ai ds thyn enemy. 
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are diiecled to liave tiiem taken away from clmrclies.® 
This concession she must have made very reluctantly, 
for we find proofs the next year of her inclination to 
restore them ; and the question of their lavdulness was 
debated, as Jewell writes word to Peter Mariyr, by 
himself and Grindal on one side, against Parker and 
Cox, who had been persuaded to argue in their favour,* 
But the stienuous opposition of men so distinguished as 
Jewell, Sandy s, and Grindal, of whom the fiist declaied 
his intention of resigning his bishopric in case this return 
towards superstition should be made, compelled Eliza^ 
beth to relinquish her project. ^ The ciucifix was even 
for a time removed from her own chapel, but replaced 
about 1570J‘ 

Theie was, however, one other subject of dispute be- 
tween the old and newieligions upon which her majesty 
could not bo brought to adopt the protestant side of the 
question. This was the maniage of the clergy, to whicli 
she expressed so great an avei&ion,that she would never 
consent to lepeal the statute of her sister’s icign against 
it.' Accordingly the bishops and cleigy, though ihey 
married by cunnivanco, oi lalhei by an ungiacious per- 
mission,^ saw with very just dissatisfaction their childien 


Eoods and lolics accoidin 2 ,ly v^eie 
biukon to pirccfa and bunird tlironc^hout 
the kingdom, ol winch Collier mukis loud 
complaint This, Sti ypc saws, ga\ c much 
offence to the catholics, and it was not 
the most obvious method of inducing 
them to ton! oral, 

f Burnet, iii. Appendix, 290 Strype’s 
Parker, 46 

S Quantum auguior, non scnbam ad 
te posthac episcopus Eo etiim jam res 
peivenit, ut aut cruces argeiitese et stan- 
neai, quas nos nbique confiegimus, resti- 
tuendaj smt, ant episcopatus relinquendi 
Burnet, 29 i I conceive that by cmas 
we aie to understand crucifixes, not 
meie crosses; though I do not find the 
word, even in Du Cange, used in the for- 
mer sense. Sandys writes that he had 
nearly been deprived lor expressing him- 
selt warmly against images Id 296 
Other pi oofs of the text may be found m 
the same collection, as well asm Strype’s 
Annals, and his Life of Parker. Even 
E*arker seems, on one occasion, to have 


expected the queen to make such a retro- 
grade nio\cnient in lelieiou as w'onld 
compel them all to disobey hei Life of 
Parkei , Appendix, 20 ; a ^ eiy leraaikable 
letter 

ii Str^'pe’s Paikor, 310. The arch* 
bisnap seems to disappifwe tbis as inex- 
Xiedient, but lathei coldly he was far 
fiom sharing the usual opinions on thi^j 
subject A pni itan pamphleteer took the 
liberty to name the queen’s chapel as 
“ the pattern and precedent of all super- 
stition.” Strype’s Annals, i. 411. 

1 Burnet, ii 395 

K One of the injunctions to the visitors 
of 1659, reciting the ofience and slander 
to the church that had ansen by lack of 
discreet and sober behaviour in many 
ministers, both in choosing of their wives 
and m living wnth them, directs that no 
priest or deacon shall many without the 
allow ancG of the bishops, and two justices 
of the peace dwelling near the woman’s 
abode, nor without the consent of her 
parents or kinsfolk or, for Vvant of these 
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portion the two conflicting religions were Mended on 
her corning to the throne. The reformed occnpied most 
large towns, and were no doubt a more active and power- 
ful body than their opponents. Nor did the ecclesiastical 
visitors of 1559 complain of any resistance, or even un- 
willingness, among the peoxfle.'^ Still the Eomish party 


^ Jewell, one of these visitors, wntes 
tiftei wards to Martyr, “Invenimns nbi- 
que animos mnltitudmis satis propensos 
ad religiohem , ibi etiam, nbi omnia pu- 
tabuntin fore difficillima . . Si quid 

mat obstmatce nialitice, id totum erat in 
pi ohby tens, ilhs praisei tim, qui aliquando 
stetisbent a nosti 1 sontentiJ ” Burnet, in 
Append 289 The common people m 
London and elsewhere, StrjTpe says, took 
an active part in demolishing images, 
the pleasure of destiuction, 1 suppose, 
mingling with their abhoirence of idol- 
atry And daring the confeiences held 
Hi Westmiiislei Abbey, Jan 1559, be- 
tw ecu the catholic and protestant divines, 
the populace, v\ho had been admitted as 
spoctatois, testified such disapprobation 
of the former, that they made it a pre- 
text fur breaking off the argument 1 hei e 
was indeed such a tendency to anticipate 
the goveinment in reformation as neces- 
sitated a proclamation, Bee 28, 1558, 
silencing preachers on both sides 
Mr Butler says, from several ciicum- 
stances it is evident that a gi eat majority 
of the nation then inclined to the Homan 
catholic religion Mem. of English Catho- 
lics, 1 146 Blit his proofs of this are 
extiemely weak The attachment he 
supposes to ba\ e existed in the laity to- 
w at ds their pastors may well be doubted , 
it could not be founded on tbe natural 
grounds of esteem , and if Hishton, the 
continuator of Banders de Schismate, 
whom he quotes, says that one thud of 
the nation was protestant, we may suiely 
double the calculation of so determined a 
papist. As to the influence wh^chhlr B 
alleges the court to have employed m 
elections fur Elizabeth’s hist parliament, 
the argument would equally piove that 
tbe majority was protestant under Mary, 
since she had recourse to tlie same means. 
The whole tenor of historical documents 
in Elizabeth’s reign piovesthatthe catho- 
lics f'oon became a minonty, and still 
more among the common people than tiic 


gentry The north of England, wheie 
their strength lay, was in every respect 
the least important part of the kingdom. 
Even according to Di Lmgard, w'hu thinks 
fit to claim half the nation as catholic in 
the middle of this reign, the number of 
recusants certified to the council under 
23 Eiiz c 1, amounted only to fifty thou- 
sand, and, if w*e can trust the aiithonty 
of othei lists, they were much feever be- 
fore the accession of James This wTiter, 
I may observe in passing, has, through 
haste and thoughtlessness, nns-stated a 
passage he cites from Murdens Stale 
Papers, p 605, and confounded the persons 
suspected for religion in the city of Lon- 
don, about the time of the Armada, with 
the whole number of men fit for aims; 
thus making the fonnei amount to seven- 
teen thousand and eiglity-thiee 

Mr Butler has taken u]) so paiadov- 
ical a notion on this subject, that he 
liteially maintains the catholics to luu e 
been at least one half of the people at the 
epoch of the Gunpow''dei-plot Vol i 
p. 295 We should be glad to know at 
what time he supposes the grand apos- 
tacy to have been consummated. Caidinal 
Bentivogho gives a veiy different ac- 
count, leckonmg the real catholics, such 
as did not make profession of heresy, at 
only a thirtieth part of the whole, 
though he supposes that four-fifths might 
become such, from secret inclination oi 
general indiflerence, if it were once esta- 
blished Opere di Bentivogho, p 83, 
edit Pans, 1645 But I presume neither 
Mr Butler nor Dr Lmgard would own 
these adiaplion uts 

The latter wuiter, on the othei hand 
reckons the Hugonots of Fiance, soon 
aftei 15G0, at only one hundredth part of 
the nation, quoting for this Ca&telnau, an 
useful memoir-wTitei , but no authonry 
on a matter of calculation. The stera 
spirit of Cohgni, at (X animus Catoms 
rising above all misfortune, and uucou 
quel able exeunt by the daikestireachei y, 
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was extremely mimerons : it comprelieiided tlie far 
gi'oater portion of tlie beneficed clergy, and all those 
who, having no tnm foi controversy, clung with pious 
reverence to the rites and worship of their earliest asso- 
ciations. It might he thought perhaps not very repug- 
nant to wisdom or to chanty that such persons should 
be won over to the reformed faith by rotainiug a few 
indifferent usages, vrhich giatified their ejes, and took 
off the impression, so unpleasant to simple minds, of 
leligious innovation. It might be urged that, should 
even somewhat more of superstition remain a while 
than lalional men would approve, the mischief would 
be far ]e»ss than to drive the people back into the anns 
of popeiy, or to expose them to the natural consequences 
of destioying at once all old landmarks of reveionce, — 
a dangerous fanaticism, or a careless irieligion I Imow 
not in what degree these considerations had w^eight with 
Elizabeth ; but they were such as it well became her to 
ontoi tain. 

"We live, however, too far from the period of her 
accession to pass an unqualified decision on the course 
of policy which it was best for the queen to juirsue. 
The dilHculties of effecting a compromise between two 
intolerant and exclusive sects weie peibaps insuperable 
In maintaining or alteiing a leligious establishment, it 
may bo reckoned the geneial duty of goveniraents To 
respect the wishes of the ma]oiity. But it is also a rule 
of human policy to favour the moie efficient and deter- 
mined, winch may not always be the more numeious, 
party. I am far fiom being convinced that it would not 
liave been piacticable, by receding a little from that 
uniformity wdiich governors delight to presciibe, to have 
palliated inh gieat measure, if not put an end for a time 
to, the discontent that so soon endangered the new 
establishment The frivolous usages, to which so many 
frivolous objections were raised, snch as the tippet and 
surplice, the sign of the cross in baptism, the ring in 
matrimony, the posture of kneeling at the communion, 


IS snfficien tly admirable witliout reducing in tbe beginning of the nest cpntiiry, 
hi*; party to so misei able a fi action, 'fbe -when proscription ana massacre, luke 
fJalvimsts at this time are reckoned by warmness and self-interest, had iinimed 
some at one fourth, but more frequently their ranus, they are estimated bv Benti 
it on" tenth, of tue ¥rm('h naUon F.vca voguo [^uot supra) at une fifteenth 
VOL. I. 
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miglit lia-ve been left to private discretion, not possibly 
without some inconvenience, but with less, as I con- 
ceive, than resulted from rendering their obseiwance in- 
dispensable. Nor should we allow ourselves to be 
tnimed aside by the common reply, that no concessions 
of this kind would have ultimately prevented the dis- 
union of the church upon more essential differences than 
these litigated ceremonies ; since the science of policy, 
like that of medicine, must content itself with devising 
remedies for immediate danger, and can at best only 
retard the progress of that intrinsic decay which seems 
to be the law of all things human, and through which 
every institution of man, like his earthly frame, must 
one day crumble into iTiin. 

The repugnance felt by a large part of the protestant 
cleigy to the ceremonies with which Elizabeth 
mss of many would not conseut to dispense, showed itself 
in irregular transgressions of the uniformity 
eatobiLshed prescribed by statute. Some continued to wear 
ceiemonies habits, Others laid them aside, the com- 
municants received the sacrament sitting, or standing, 
or kneeling, according to the minister’s taste , some 
baptized in the font, others in a basin ; some with the 
sign of the cross, others without it. The people in 
London and other towns, siding chiefly with the male- 
contents, insulted such of the clergy as obseived the 
prescribed oiclor.^^ Many of the bishops readily connived 
at deviations from ceremonies which they disapproved. 
Some, who felt little objection to their use, were against 
imposing them as necessary.'' And this opinion, which 
led to veiy momentous inferences, began so much to 
prevail, that wo soon find the objections to conformity 
more grounded on the unlawfulness of compulsory regu- 
lations in the church proscribed by the civil power, 
than on any special impropriety in the usages them- 
selves. Tut this piin,ciplo, which pci haps the sonipulous 
party did not yot veiy fully avow, was altogether in- 
eonipatible with the supremacy vested in the queen, of 
wliich fairest flower of her pieiogative she was abund- 

Strype’*? Parker, 152, 153 Cc*iieT, Wells, for havipgmadeainandoperjancy 
503. In tli^ Lansd(>\\ IIP Collection, vol for adultery m a square cap 
viu. 47, IS a letter from Parker, April, Strype’s Parker, 157, 173. 

1565 ■yjmpliMning of Turner, dean of 
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antly tenaeions. One tiling was evident, tliat ihe puritan 
malecontents were growing every day more fiumerons, 
more determined, and more likely to win over the 
generality of those who sincerely favoured the protestant 
cause. There were hnt two lines to he taken , either to 
relax and modify the regulations which gave offence, or 
to enforce a moie punctual observation of them. It 
seems to mo far moie probable that the former course 
'would have prevented a gieat deal of that mischief 
which the second manifestly aggravated. For in this 
early stage the advocates of a simpler ritual had by no 
means assumed the shape of an embodied faction, which 
concessions, it must be owned, are not apt to satisfy, 
but numbered the most learned and distinguished por- 
tion of the hioiarchy. Parker stood nearly alone on the 
other side, but alone more than an equipoise in the 
balance, through his high station, his judgment in 
matters of policy, and his knowledge of the queen’s dis- 
position. He had possibly reason to apprehend that 
Elizabeth, initated by the pievalent humour for alteia- 
tion, might burst entirely away fiom the protestant 
side, or stretch her supremacy to reduce the church into 
a slavish subjection to her caprice.'’ This might induct^ 
a man of his sagacity, wdio took a far wider view of civil 
affairs than his brethren, to cxeid himself according to 
her jioromptoiy command for univeisal conformity. But 
it is not easy to reconcile the wiiolo of Ins conduct to 
this supposition ; and in the copious memorials of Strype 
find the aichhisliop rather exciting the queen to 
rigorous measures against the puritans than standing in 
need of her admonition.* 

The unsettled state of exterior religion w^hich has 


* This apprehension of Elizabeth's tak- 
ing a disgust to Protestantism is intimated 
in a letter of hishop Cos., Strype’s Parker, 
229 

* Parker sometimes declares luniself 
'Chilling to see some indulgence as to the 
habits and other matters ; but the queen’s 
commands being peremptorv, he hid 
tliought It hia duty to obey them, though 
forevearnmg her that the puritan mini',- 
ters would not give "ccay 225,227 This, 
h(A'\evor, is not consistent with other 
»Ussuges, where he appeals to importune 


the queen to proceed. Her wavering 
conduct, partly owing to caprice, pan ly 
to insincerity, was naturally vexvitious 
to a maif of his firm and ardent temper 
Possibly he might dissemble a little in 
wanting to Cecil, who was against dming 
the piiiitans to extremities. But, (,n the 
re\ lew of his whole beha% lour, he niU'it be 
rGckone<1, and alwuy-i has been rc' koned, 
the most severe disciplinarian of Fh/u- 
beth’s fust hierarchy, though more vio- 
lent men came afterwaids. 

N 2 
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/SO 


been mentioned lasted till 1565. In tbe beginning of 
Conformity that year a deteimination was taken by the 
thfarch-^^ queen, or ratber perhaps the archbishop, to put 
bishop a stop to all irregularities in the public service. 
Sposihon^ He set forth a book called Advertisements, 
of others, containing piders and regulations for the dis- 
cipline of the clergy. This modest title was taken in 
consequence of the queen’s withholding her sanction of 
its appearance, through Leicester’s influence.'" The pri- 
mate’s next step was to summon before the ecclesiastical 
commission Sampson, dean of Christchuich, and Hum- 
phrey, president of Magdalen coUege, Oxford, men of 
signal nonconformity, but at the same time of such 
eminent reputation that, when the law took its couise 
against them, no other offender could hope for indul- 
gence. On refusing to wear the customary habits, 
{Sampson was deprived of his deanery, but the other 
seems to have been tolerated.^ This instance of severity, 
as commonly happens, rather irritated than intimidated 
the puritan clergy, aware of their numbers, their popu- 
larity, and their poweiful friends, but above all sustained 
by their own sincerity and earnestness. Parker had 
taken his resolution to proceed in the vigorous course 
he had begun. He obtained from the queen a piocla- 
mation, peremptorily requiring a confoimity in the use 
of the clerical vestments and other matters of discipline. 
The London ministers, summoned before himself and 
flieir bishop G-rindal, who did not very willingly co- 
operate with his metropolitan, were called upon for a 
promise to comply with the legal ceremonies, which 
thirty-seven out of ninety-eight refused to make. They 
weie in consequence suspended from their ministry, and 
their livings put in sequestration. But these unfor- 
tunately, as was the case in all this reign, were the most 
conspicuous both for their general character and for 
their talent in preaching.^ 

Whatever deviations from uniformity existed within 
rhe pale of the Anglican church, no attempt had hitheii;o 


Strype s Annals, 416 Life of Parker, 
159. Some years alter these Advertise- 
ments obtained the queen’s sanction, and 
got the name of Articles and Ordinances, 
id, 160 

* Strype’s Armais, 416, 430 Life of 


Parker, 184. Sampson had refused a 
bishopric on account of these ceremonies, 
Burnet, m. 292. 

y Life of Parker, 214 Strype says, p. 
223, that the suspended ministei s preached 
again after a little time by connivance 
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been made to form separate assemblies ; nor could it be 
deemed necessary while so much indulgence *bad been 
conceded to the scnipulous clergy. But they were now 
reduced to determine whether the imposition of those 
rites they disliked would justify, or render necessary, 
an abandonment of their ministiy. The bishops of that 
school had so far overcome their repugnance, as not only 
to observe the ceremonies of the church, ])Ut, in some 
instances, to employ compulsion towards others A 
more unexceptionable, because moie disinterested, judg- 
ment was pronounced by some of the Swiss reformeis, to 
whom our own paid gi-eat respect — Beza, Gualtei, and 
Bullinger, who, while they legietted the continuance 
of a few superfluous rites, and still more the seventy 
used towards good men, dissuaded their friends from 
deserting their vocation on that account. Several of 
the most respectable opponents of the ceremonies were 
equall}’’ adverse to any open schism.'^ But the ani- 
mosities springing frcjin heated zeal, and the smait of 
what seemed oppiession, would not suffer the English 
puritans generally to acquiesce in such temperate coun- 
sels. They began to foim separate conventicles in 
London, not ostentatiously indeed, but of com se without 
the possibility of eluding notice. It was doubtless 
woithv of much consideiation whether an established 
chuich-govcinment could wink at the systematic disre- 
gaid of its discipline by those who were subject to ih 
jurisdiction and partook of its revenues. And yet ther^ 
were many im})Oriant consideiations, derived from the 
posture of religion and of the stale, which might induce 
cool-headed men to doubt the expediency of too much 
straitening the reins. But there are few, I trust, who 


* Jewell IS said to liave become stnet 
in enforcing the use of tbe surplice. An- 
nals, 421. 

“Strype’s Annals, i 423, ii 316; Life 
of Parker, 243, 348. Burnet, in 310, 
323, 337 Bisliops Gnndal and Horn 
wrote to Zurich, ‘^saying plainly it -^vas 
hoi their fault that the habits were not 
laid aside, tilth the cross in baptism, the 
n'‘e of organs, baptism by women, &c , 
p 31 i This last u‘^ge was much in- 
veigh'^d agaiu'^tby the Calvinists, her anse 
U mvoived a theologiciil tenet ihlTeimg 


from their own, as to the necessity o! 
bapti‘'in. In Strvpe's Annals, 501, we 
have the fotm of an oath taken by all 
midwives to exercise their calling with- 
out sorcery or superstition, and to bap- 
tize with the proper wvrds. It was 
abolished by James I 
Beza was more diseatished than the 
Hehetic divmes with the state of the 
English church— Annals, i 452 , Collier 
503— but dissuaded the puritans from 
separation, and advised them rather tr 
ct>mply with the ceremonies. Id. 511. 
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can liesitate to admit that the pm itan cleigy, after being 
excluded from their btuehces, might still claim from a 
just goYemment a peaceful toleration of their particular 
Voiship. This it was vain to expect from the queen’s 
arbitrary spirit, the imperious humour of Parker, and 
that total disregard of the rights of conscience which 
was common to all parties in the sixteenth century. 
The first instance of actual punishment inflicted on pro- 
testant dissenters was in June, 1567, when a company 
of more than one hundred were seized during their 
religious exercises at Plummer’s Hall, which they had 
hired on pretence of a wedding, and fourteen or fifteen 
of them were sent to prison.^ They behaved on^ their 
examination with a rudeness, as well as self-sufSciency, 
that had already begun to characterise the puritan 
faction. But this cannot excuse the fatal error of mo- 
lesting men for the exercise of their own religion. 

These coercive proceedings of the archbishop were 
feebly seconded, or directly thwarted, by most leading 
men both in church and state. Grindal and Sandys, 
successively bishops of London and archbishops of York, 
were naturally reckoned at this time somewhat favour- 
able to the nonconforming ministers, whose scruples 
they had partaken. Parkhurst and Piikington, bishops of 
Norwich and Durham, were openly on their side.® They 
had still more effectual support in the queen’s council. 
The earl of Leicester, who possessed more power than 
any one to sway her wavering and capricious temper, 
the earls of Bedford, Huntingdon, and Warwick, re- 
garded as the steadiest protestants among the aristocracy, 
the wise and grave lord keeper Bacon, the sagacious 
AValsingham, the experienced Sadler, the zealous Knollys, 
considered these objects of Parker’s severity either as 
demanding a purer worship than had been established 
in the church, or at least as worthy by their virtues 
and services of more indulgent treatment. Cecil him- 
self, though on intimate terms with the archbishop, and 
concurring generally in his measures, was not far re- 
moved from the latter way of thinking, if his natural 

o Strype’s Life of Parker, 2 12 Life ^ la. 226, The church had hut two oi 
of Grmdal, 114. three fnends, Strype bays>, m the counci 

® Burnet, m. 316 Strype’s Parker, about 1572, of whom Cecil was the chief, 
185, eiahhi. Id 388. 
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caution, and extreme dread at tJiiy juncture of losing tiie 
queen’s favour had peimitted him more unequivocally 
to express it. Those whose judgment did not mclmo 
them towards the puritan notions lespected the sciuples 
ot men in whom the reformed religion could so implicitly 
conhde. They had regaid also to the condition of the 
chinch. The far gieatei part of its benefices were sup- 
plied by conformists of very doubtful sincerity, w^'ho 
would resume their mass-books with moie alacrity than 
they had cast them aside.® Such a deficiency of pro- 
testant cleigy had been experienced at the queen’s 
accession, that for seveial yeais it was a common piactice 
to appoint laymen, usually mechanics, to read the service 
in vacant chuiches.^ These wore not always wholly 
illiterate ; or if they were, it was no moie than might bo 
said of the popish clergy, the vast majoiity of whom 
were destitute of all useful knowledge, and could lead 
little Latin.® Of the two univeisities, Oxford had become 


Burnet says, on the authority of the 
visitorb’ repoits, that, “out ol 9400 hene- 
liced clergymen, not moie than about 
200 retused to cunlurm Thi& cau&ed lor 
bome years just apprehtiihious of the 
danger into ^\luch religion was hi ought 
by their retaining then allections to the 
old superstition, so that,” he proceeds, 
“if queen Elizabeth had not lived so 
long as she did, till all that genciation 
was dead and a new t of men better 
educated and principled were giown up 
and put in their rooms , and it a prince 
of another religion had succeeded before 
that tune, they had probably turned about 
agam to the old superstition as nimbly 
as they had done betore m queen IMary’s 
days” Vol. iip.4ui It would he easy 
to multiply testimonies out of Strype to 
the papist inclinations of a gieat part of 
the clergy m the fust part of this reign. 
They are said to have been sunk m 
bupersUtion and looseness of livmg An- 
nals, 1 lt)6. 

f Strype’s Annals, 138, 177. Collier, 
436, 4b5. This seems to show that moie 
churches were empty by the desertion of 
popish incumbents than the foregoing 
note would lead us to suppose 1 believe 
thiit many went off to foreign parts from 
time to lime who had complied in 1559, 
and others were put out of their livings 
The lioman catholic wnun*! make out 


a longer bst than Burnet’s calculation 
allow h 

It ajipears fretm an account hent m to 
the privy council by Parkliuist, bishop 
of Norwich, m 1552, tluit m his diocese 
moie than one ihiiU ol the beiielicea vvcie 
vacant Annals, i 323 But m lily, 
out of 132 cuies, only 52 weie scived in 
1550 L ot Parker, 72 

S Paikei wrote m 15C1 to the bishops 
of his piovince, enjoining them to send 
him ceitificatos ol the names and quali- 
ties of all then cleigy, one column, m 
the lomi of certificate, was lor learning 
“And this,” Strype says, “was com- 
monly set down — Latme aliqua verba 
mtelligit, Latme utcunque intelligit, 
Latme pauca mtelhgit,” &c Someti'mes, 
however, we find doctus L ol Parker, 
95 But if the cleigy could not read the 
language in which then very players 
were composed, what other leaimng or 
knowledge could they have^ Certainly 
none; and even those who had gone far 
enough to study the school logic and 
divinity do not deserve a much higher 
place than the w holly unmsti ucU d. The 
Gieek tongue was never gmeiaW/ taught 
m the univeisities or public schools, till 
the Hofurmation, and perhaps not so soon. 

Since this note was written, a letter 
of Gibson has been published In Pepvs’ 
Memoiis, vol. n. p 15 i, meiiLiomiig « 
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SO strongly attached to the Eomisli side dining the late 
reign, that, after tjie deseiiion or expulsion of the moat 
zealous of that party had almost emptied several colleges, 
it still for many years abounded with adherents to the 
old religion.^ But at Cambi idge, which had been equally 
popish at the queen’s accession, the opposite faction soon 
acquired the ascendant. The younger students, im 
bibing ardently the new cieed of ecclesiastical liberty, 
and excited by pmitan seimons, began to throw off their 
surplices, and to commit other bleaches of discipline, 
from which it might be inferred that the geneiation to 


catalogue bo had found of the clergy in 
the archdeaconry of Middlesex, a.d 1563, 
with then qualifications annexed Three 
only are described as docti Latine et 
Graecfe, twelve aie called docti simply, 
nine Latino docti , thirty-one Latine 
mediocnter intelligentes , forty-two La- 
tino perpeiam, utcunque all quid, pauca 
verba, &c , iiiteiligentes , seventeen are 
non docti or indocti If this was the 
case in London, what can we think of 
more remote parts ’ 

b In the struggle made for popery at 
the queen's accession, the lower house of 
convocation sent up to the bishops five 
articles of faith, all strongly Eomau 
catholic These had previously been 
transmitted to the two universities, and 
returned with the hands of the greater 
part oi the doctors to the fiist lour The 
fitth they scrupled, as trenching too much 
on the queen’s temporal power Burnet, 
11 388, ni 269 

Btrype says the universities were so 
addicted to popery, that for some years 
feiv educated in them weie ordained 
Life of Gnndal, p 50 And Wood’s 
Antiquities of the University of Oxford 
contains many proofs of its attachments 
th? old religion In Exeter College, as 
late as 1578, there were not above four 
protestaiits out of eighty, “all the rest 
seciet or open Roman affectionaries 
These chiefly came from the w est, “ where 
popery greatly prevailed, and the gentry 
V ere bred up in that religion " Strype’s 
Annals, n 539 But afterw'ards Wood 
complains, “through the influence of 
Humphrey and Reynolds (the latter of 
whom became divinity lecturer on secre- 
tary Waisingham s foundation m 1586),. 


tbe disposition of the times, and the long 
continuance of the earl of Leicester, the 
pnncipal patron of the puritanical fac- 
tion, m the place of chancellor of Oxford, 
the face of tbe university was so much 
alteied that there w^as little to he seen m 
it of the church of England, according to 
the principles and positions upon which 
it was first reformed ’’ Hist of Oxford, 
vol n p 228 Previously, however, to 
this change towmids piintanism, the uni- 
versity had not been Anglican, but popish; 
which Wood liked much better than the 
first, and nearly as well as the second. 

A letter from the university of Oxford 
to Elizabeth on her accession (Herne’s 
edition of Roper’s Life of More, p 173) 
shows the accommodating character of 
these academies They extol Mary as 
an excellent queen, but are consoled by 
tbe thought of her excellent successor. 
One sentence is cniious “ Cum 
/? at7 1 , soron, mhil fuent repubhed canus, 
religione optatius, veiE glond dulcuis; 
cum m hEc familiE haa laudes flomerint 
V ehementer confidimus, fee , qum ejusdem 
stirpis sib, easdem cupidissime prosecu* 
turam ” It was a singular tram of com- 
plaisance to praise Henry’s, Edward’s, 
and Mary’s religious sentiments in the 
same breath; but the queen might at 
least learn this from it, that, whether she 
fixed on one of their creeds, or devised a 
new one for hemelf, she was sure of the 
acquiescence of this ancient and learned 
body A preceding letter to cardinal 
Pole, m which the times of Henry and 
Edward are treated more cavalierly, 
seems by the style, which is very elegant, 
to have been the production of the same 
pen 
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come would not be less apt for innovation than the 
present.^ 

The first period in the history of pnritanism includes 
the time from the queen’s accession to 1570, 
during which the leteotion of superstitions detennmed 
ceremonies in the chnrcli had been the sole EfisTo 
avowed ground of complaint. Bnt when these led by 
obnoxious rites came to be enfoiced vith 
unsparing rigour, and even those who voluntarily re- 
nounced the tempoial advantages of the establishment 
weie hunted fiom their pin ate conventicles, they ])egan 
to consider the national system of ecclesiastical legimen 
as itself in fault, and to tiansfer to the institution of 
episco]iacy that dislike which they felt for some of the 
pi elates. The ostensible founder of this new school 
(though probably its tenets wcie by no means new to 
many of the sect) was Thomas Cartwiiglit, the Lady 
Maigaret’s profe&sor of divinity at Cambridge. lie began 
about 1570 to inculcate tbo unlawfulness of any fuim 
of church-goveminent, except what the aiiostles had 
instituted, namely, the ])ieshytciian. A deserved re- 
putation for viifue, learning, and acuteness, an aident 
zeal, an inflexible self-confidence, a vigorous, imde, and 
airogant style, maikcd him as the foimidahle leader of a 
religious faction. In 1572 he published his celebrated 
Admonition to the Parliament, calling on that assembly 
to lefoim the vaiious abuses subsisting in tlie 
chinch. In this iiealise such a haidy spiiit uatuieof 
of innovation was displayed, and schemes of 
ecclesiastical policy so novel and extraoi dinary were 


t The fellows and scholars of St John’s 
College, to the numhei ot three hundred, 
tlirew off their hoods and snrphccb, in 
1565, Without any opposition fiom their 
master, till Cecil, as chancellor of the 
university, took up the matter, and in- 
sisted on their conformity to the esta- 
Wihbed regulations This gave much dis- 
satislaction to the university; not only 
the more intemperate party. many 
heads of colleges and gra’s e men, among 
whom we are rather surpiised to find the 
name ol Whitgift, interceding with then 
chancellor fur some mitigation as to tiiese 
nnpalatable observances Strype’fc An- 


nals, 1 441. Life of Parker, 194 Cam- 
bndge had, however, her catholics, as 
Ovford had her puritans, of whom Dr. 
Cams, founder of the college that bears 
his name, w as among the most remark- 
able Id 200 The chancellors of Ox 
ford and Cambridge, Leicester and Cecil 
kept a veiy strict hand over them, espe- 
ciarif the Utter, who seems to haveatted 
as pai amount visitor over every college, 
making them reverse any act which ht> 
disapproved. Slrype, passim 
k Strype’s Annals, I 583. Life 
of Parker, 312, 311. Life ol Whitgift 
21 
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developed, tliat it made a most important epocli in tlie 
contest, and rendered its termination far moie improbable. 
The hour for liberal concessions had been suffered to 
pass away ; the archbishop’s intolerant temper had taught 
men to question the authority that oppressed them, till 
the battle was no longer to be fought for a tippet and a 
surplice, but for the whole ecclesiastical hieiaichy, inter- 
woven as it was with the temporal constitution of 
England. 

It had been the first measure adopted in throwing off 
the yoke of Eo’me to invest the sovereign with an 
absolute control over the Anglican church , so that no 
part of its coercive disciplme could be exercised but 
by his authority, nor any laws enacted for its govern- 
ance without his sanction. This supremacy, indeed, 
both Henry YIII. and Edward VI. had earned so far, 
that the bishops were reduced almost to the rank of 
temporal officers taking out commissions to rule their 
dioceses during the king’s pleasure , and Cranmer had 
prostrated at the feet of Henry those spiritual functions 
which have usually been reckoned inherent in the order 
of clergy. Elrsaheth took some pains to soften, and 
almost explain away, her supremacy, in order to con- 
ciliate the catholics ; while, by means of the High 
Commission court, established by statute in the first 
year of her reign, she was practically asserting it with 
no little despotism. But the avowed opponents of this 
prerogative were hitherto chiefly those who looked to 
Eome for another head of their church. The disciples 
of Cartwright now learned to claim an ecclesiastical 
independence, as unconstramed as any that the Eomish 
priesthood in the darkest ages had usuiped. “No civil 
magistrate in councils or assemblies for church matters,” 
he says in his Admonition, “can either be chief- 
modeiator, over-ruler, judge, or determiner ; nor has he 
such authority as that, without his consent, it should 
not he lawful for ecclesiastical persons to make any 
church orders or ceremonies. Church matters ought 
ordinarily to be handled by church officers. The 
principal direction of them is by God’s ordinance com- 
mitted to the ministers of the church and to the eccle- 
siastical governors. As these meddle not with the 
making civil laws, so the civil magistrate ought not to 
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ordain ceremonies, or determine controversies in ilie 
ciiurcb., as Lmg as they do not mtrencli npon his 
temporal authoiity. ’Tis the piince’s province to protect 
and defend the councils of his cleigy, to keep the peace, 
to see their decrees executed, and to punish the con- 
temners of them; hut to excicise no spiiitual juris- 
diction.”“ “ It must ho romemheied,'’ he says in 
another place, “that civil magistrates must govern the 
chuich according to the rules of Grod, prescribed in his 
word ; and that, as they aie nuiscs, so they ho servants 
unto the church , and as they rule in the church, so they 
must remember to submit themselves unto the church, 
to submit their sceptres, to throw down their crowns 
before the church, yea, as the prophet speaketh, to lick 
the dust off the feet of the church.”” it is difficult to 
believe that I am transcribing the words of a protestant 
wiiter; so much does this passage call to mind the tones of 
infatuated airogance which had been heaid fiom the lips 
of Gregory VII. and of those who trod in his footstepsA 
The stiength of the protestant party had been derived, 
both in Germany and in England, ffir less fiom their 
superiority in argument, however decisive this might 
be, than from that dcsiio which all classes, and especially 
the higher, had long expeiicncod to emancipate them- 
selves from the thialdom of ecclesiastical junsdiction. 
For it is ever found that the generality of mankind do not 


^ Cartwright’s Admonition, quoted m 
Neal’s Hist oi Puritans, i 88 

« Madox’s Vindication of Church of 
England against Neal, p 132 This 
writer quotes several veiy extiavagant 
passages from Cartwright, which go to 
prove irresistibly that he would have 
made no compromise short of the over- 
throw of the established church (p 111, 
fee.) “ As to you, dear hrethi en,” he said 
in a puritan tract of 1570, “whom God 
bath called into the brunt of the battle, 
the Lord keep you constant, that ye yield 
neither to toleration, neither to any other 
Bubtle persuasions of dispensations and 
licences, which were to fortify their 
Romish practices ; but, as you fight the 
Lord’s fight, be valiant.” Madox, p. 
287. 

® These principles had already been 
broached by those who called Calvin 


master; he had himself become a sort 
of prophet-king at Geneva. And Collier 
quotes passages from Knox’s Second 
Blast inconsi&tent with any government, 
except one sla\ishly subservient to the 
church. P 444. The non-junng his- 
tonan holds out the hand of fellowship 
to the puiitans he abhors, when they 
preach up ecclesiastical independence. 
Collier liked the royal supremacy as little 
as Cartwright; and in giving an account 
of Bancroft’s attack on the nonconfor- 
mists for denying it, enters upon a long 
discussion m lavour of an absolute eman- 
cipation from the control of laymen. P 
610 He does not even appro\e flio de- 
termination of the judges in Caw drey's 
case (5 Coke’s Reports), though against 
the nonconlomiists, as proceeditig on a 
wrung principle of setting up the state 
abo's. e the church P 624. 
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SO mncB. as give a hearing to novel systems in religion, 
till they lia%^e imbibed, from some cause or other, a secret 
distaste to that in which they have been educated. It 
was therefore rather alarming to such as had an acquaint- 
ance with ecclesiastical history, and knew the encroach- 
ments formeily made by the hierarchy throughoutEurope, 
encroachments perfectly distinguishable from those of the 
Roman see, to perceive the same pretensions uiged, md 
the same ambition and arrogance at woik, which had 
imposed a yoke on the necks of their fathers. With what- 
ever plausibility it might be maintained that a connexion 
with temporal magistrates could only corrupt the purity 
and shackle the liberties of a Christian chuich, this' 
argument was not for them to urge who called on those 
magistiates to do the church’s bidding, to enforce its 
deciecs, to punish its lefiactory members; and while 
they disdained to accept the prince’s co-opeiation as 
their ally, claimed his seivice as their minister. The 
piotestant dissenters since the revolution, who have 
almost unanimously, and, I doubt not, smcciely, de- 
claied then averseness to any leligious establishment, 
especially as accompanied with coercive power, even 
in favour of their own sect, are by no means chargeable 
with these eriois of the early puiitans. But the scope 
of Cartwright’s declaration was not to obtain a toleration 
for dissent; not even, by abolishing the whole eccle- 
siastical polity, to place the diffeient professions of 
religion on an equal footing; but to substitute his 
own model of govemmont, the one, exclusive, unappeal- 
able standard of obedience, with all the endowments, 
80 far as ap])lieable to its frame, of the present church' 
and with all the support to its discipline that the civii 
power could aff >rd.P 

AVe are not however to conclude that every one, or 


^ P The school of Cartwright were as 
little (h«;posod as the episcopalians to see 
the laity fatten on church property 
Bancroft, in his famous sermon preached 
at Paul's Cross m 15S8 (p 24), divides 
the puritans into the clercy factious and 
the lav factious 'I’he former, he says, 
contend and Uv it down m their snpph- 
catioii to paiharaent in 1585, that things 
once dedicated to a sacred use ought so 


to remain for ever, and not to be con- 
verted to any private use The lay, on 
the contrary, think it enough for the 
clergy to fare as the apostles did. Cart- 
wright did not spare those who longed 
to pull down bishopnes for the sake of 
plundering them, and charged those wrho 
held impropriations with sin Bancroft 
takes delight in quoting his bitter phrase#^ 
from the Ecclesiastical Discipline, 
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even tlie majority, of those who might be counted ob 
the puritan side in Elizabeth’s reign, would have snb- 
scnbed to these extravagant sentences of Cartwright, or 
desired to take away the legal supremacy of the crown.'^ 
That party acqniied strength by the prevailing hatred 
and dread of popery, and by the disgnst which the 
bishops had been nnfoitnnate enough to excite. If the 
language which I have quoted from the puiitans breathed 
a spirit of ecclesiastical usurpation that might one day 
become dangerous, many were of opinion that a spiiit 
not less mischievous in the present hieiarchy, under the 
mask of the queen’s authoiity, was actually manifesting 
itself in deeds of oppression. The upper ranks among 
the laity, setting aside courtiers, and such as took little 
interest in the dispute, were chiefly divided between 
those attached to the ancient church and those who 
wished for further alterations in the new. I conceive, 
the church of England party, that is the party adverse 
to any species of ecclesiastical change, to have been the 
least numerous of the three during this leign, still 
excepting, as I have said, the neutials, who commonly 
make a numerical majority, and are counted along with 
the dominant religion." But by the act of the fifth of 


1 The old friends and protectors of 
our reformers at Zuuch, Bullinger and 
Guulter, however they had iavoured the 
prmciples of the fiist nonconformists, 
write in strong disapprobation of the 
innovators of 15Y4 Strype’s Annals, ii. 
316 And Fox, the martyiologist, a re- 
fuser to conform, speaks, in a i emarkable 
letter quoted hy Fuller in his Church 
Histoiy, p lOY, of factiosa ilia Purita- 
nonim capita, saying that he is totus ab 
ns alienus, and unwilling peihacchari m 
episcopos The same is true of Bernard 
Gilpin, who disliked some of the cere- 
momes, and had subscribed the articles 
with a reservation, “ so far as agreeable 
to the word of God,” hut was wholly 
opposed to the new reform of church 
disciplme. Cailetou’s Life of Gilpin, and 
Wordsworth’s Ecclesiastical Biography, 
voL iv. Neal has not reported the matter 
fkthiully. 

** “The puritan,” says Persons the 
Jesuit, m 1594, “ IS more generally 
favoured thioughout the realm with all 
mose which are not of the Roman reli- 


gion than IS the protestant, upon a certain 
general persuasion that his profession 
IS the more perfect, e&pecially m great 
towns, where preachers have made more 
impiession m the artificeis and burgheis 
than in the country people And among 
the piotestants themselves, all those tliat 
weie less interested in ecclesiastical liv- 
ings, or other preferments depending on 
the state, are more affected commonly to 
the puritans, or easily are to be induced 
to pass that way for the same reason.” 
Doleman’s Conference about the nest 
Succession to the Crown of England, p. 
242. And again* “ The puritan party at 
home, m England, is thought to be most 
vigorous ot any other, that is to say, most 
ardent, quick, bold, resolute, and to have 
a gieat part of the best captains and sol- 
dieis on their side, which is a point of no 
small moment.” P 244. I do not quote 
these passages out of trust in father Per- 
sons, but because they coincide with much 
besides that has occurred to me m read- 
mg, and especially with the parliamentary 
proceedings of this reign. The follcsNing 
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Elizabeth, Eoman catholics were excluded irom the 
house of commous ; or, if some that way atfected might 
occasionally creep into it, yet the terror of penal laws 
impending over their heads would make them extremely 
cautious of betraying their sentiments . This conti ibuted , 
with the prevalent tone of public opinion, to throw such 
a weight into the puritanical scale in the commons, as it 
required all the queen’s energy to counterbalance. 

In the parliament that met in April, 1571, a few days 
only after the commencement of the session, 
Strickland, “ a grave and ancient man of 
S^oas • zeal,” as the reporter styles him, began 
’ the attack by a long but apparently temperate 
speech on the abuses of the church, tending only to 
the letrenchment of a few superstitions, as they were 
thought, m the liturgy, and to some reforms in the 
disposition of benefices. He proceeded to bring in a 
bill for the reformation of the common prayer, which 
was read a first time. Abuses in respect to benefices 
appear to have been a copious theme of scandal. The 
power of dispensation, which had occasioned so much 
clamour in former ages, instead of being abolished or 
even reduced into bounds at the Reformation, had been 
transferred entire from the pope to the king and arch- 
bishop. And, after the council of Trent had effected 
such considerable reforms in the catholic discipline, it 
^emod a sort of reproach to the protestant church of 
England that she retained all the dispensations, the 
exemptions, the pluralities, wMch had been deemed the 
peculiar corruptions of the worst times of popery.* 


observation tiill confirm (what may 
startle Botno readers) that the puritans, 
or at least those who rather favouied 
tliem, had a majority among the pro+est- 
ant gently in the queen s days It is 
agreed on ail hands, and is quite mani- 
fest, that they predominated m the house 
of toranxms But that house -,\as com- 
posed, as It has ever been, of the principal 
landed proprietors, and as much repre- 
sented the general wish of the community 
when It deuuiided a further reform m 
religious matteis as on any other subject 
One would imagine, by the manner in 
which some express themselves, that 


the discontented were a small faction, 
who by some unaccountable means, 
in despite of the coveriiment and the 
nation, formed a majority of all par- 
liaments under Elizabeth and her two 
successors 

% ® Burnet, m. 335 Pluralities are still 
the great abuse of the cliurch of England , 
and the rules on this head aie so com- 
plicated and unreasonable that scarce any 
one can remember them It would be 
difficult to prove that, with a new to 
the interests. of leligion among the people, 
or of the clergy themselves, taken as » 
body, any pluralities of benefices wi.b 
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In tlie reign of Edward VI., as I have already 
mentioned, tlie canon law being naturally obnoxious 
from its origin and character, a commission was appointed 
to draw up a code of ecclesiastical laws. This was 
accordingly compiled, but never obtained the sanction 
of parliament and though some attempts were made, 
and especially in the commons at this very time, to 
bring it again before the legislature, onr ecclesiastical 
tribunals have been always compelled to borrow a 
great part of their principles from the canon law . one 
important consequence of which may be mentioned by 
way of illustration , that they are incompetent to grant a 
divorce from the bond of marriage in cases of adultery, 
as had been ]irovided in the refoimation of ecclesiastical 
laws compiled under Edward VI. A disorderly state of 
the church, arising partly ftom the want of any fixed 
rules of discipline, partly from the negligence of some 
bishops and simony of others, but above all from 
the rude state of manners and general ignorance of 
the clergy, is the common theme of complaint in 
this period, and aggravated the increasing disaffection 
towards the prelacy. A bill was brought into the 
commons to take away the granting of licences and 
dispensations by the archbishop of Canterbury. But 
the queen’s interference put a stop to this measure ‘ 

The house of commons gave, in this session, a more 
forcible proof of its temper in ecclesiastical concerns 
The articles of the English church, originally drawn up 
under Edward VJ., after having undeigone some alteia- 
tion, were finally reduced to their present form by the 
convocation of 1562 But it seems to have been thought 
necessary that they should have the sanction of parlia- 
ment, in order to make them binding on the clergy. 
Of these articles the far greater portion relate to matters 
of faith, concerning which no difference of opinion had 
as yet appeared. S^ome few, however, declare the law 
fulness of the established form of conseciating bishops 
and priests, the supiemacy of the crown, and the power 
of the church to order rites and ceremonies. These 

enrf' at souls ought to remain, rscept of is none at all [182^ ] The case is now 
small contiguous parishes Bub with a far from the same — 1845. 
view to the interests of some hundred t D^Plwes, p 156 Parliament Hist 1. 
weli-connected ecclesiastics, the difficulty 733, &c. 
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involyed tlie main questions at issne ; and tlie puritan 
opposition was strong enoiigli to witliliold the approbatioii 
of the legislature from this part of the national symbol. 
The act of 13 Eliz c. 12, accordingly enacts that ever}^ 
priest or minister shall subscribe to all the articles of 
religion which only concern the confession of the true 
Christian faith, and the doctrine of the sacraments, com- 
prised in a book entitled ‘ Articles whereupon it was 
agreed,’ &e. That the woid only was inserted for the 
sake of excluding tbe articles which established church 
authority and the actual discqiline, is evident fioin a 
remarkable conversation which Mr. Wentwoith, the most 
distinguished asserter of civil liberty in this reign, relates 
himself in a subsequent session (that of 1575) to have 
held on the subject with archbishop Paiker. “ I was,” 
he says, “ among otheis, the last parliament, sent for 
unto the archbishop of Canteibury, for the articles of 
religion that then passed this house. He asked us, 

‘ Why we did put out of the book the articles for 
the homilies, consecration of bishops, and such like*?’ 

‘ Surely, sir,’ said I, ‘ because we were so occupied in 
other matters that we had no time to examine them how 
they agreed with the wmid of God.’ ‘What ^ ’ said he, 

‘ surely you mistake the matter ; you will refer your- 
selves wholly to us therein ^ ‘ No ; by the faith I bear 

to God,’ said I, ‘ we will pass nothing before we under- 
shmd what it is ; for that were but to make you popes . 
make^you popes who list,’ said I, ‘ for we will make you 
none,’ And sure, Mr. Speaker, the speech seemed to 
me to be a pope-like speech, and I fear least our bishops 
do attribute this of the pope’s canons unto themselves ; 
Papa non potest eiTarc.”“ The intrepid assertion of the 
right of private judgment on one side, and the pretension 
to something like infallibility on the other, which have 
been for more than two centuiies since so incessantly 


“D’Ewes, p 239. Pari Hisf ^90 
Strype’s Life of Parker, 394 
In a debate between cardinal Carvajal 
and Ilocki&ane, tbe famous Cahxtm arch* 
Diisliop of Pi i2;u9, at the council of Basle, 
the former said be would reduce the 
whole argument to two syllables— Crede. 
The latter reylied he do the «?ame, 
and confine In nseif to two others— Proba! 


Lenfant makes a \ eryjnst observation on 
tins “ Si la gravite de 1 bistoii e le per« 
mettoit, on diroit a^-ec le comique, C’est 
tout comme lei II y a long tems que le 
pienuer de ces mots est le langage de ce 
quon appelle IJfglne, ot que le second 
est U Ianirac:e de ce qu’on appelU 
Concile de Basle, p 193 *, 
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repeated, are here ciirioiTsly brought into contrast. As 
to the reservation itself, obliquely msimiaied rather than 
expressed in this statute, it proved of little practiced 
importance, the bishops having always exacted a sub- 
scription to the whole thirty-nine articles^ 

It was not to be expected that the hauglity spirit of 
Parker, which had refused to spare the honest scruples 


Several ministers were deprived, in 
1512, for refusing to sii1''scril)e tlie ai tides 
Strype, 11 186 Unless these were papists, 
whidi indeed is possible, their objection 
must have been to the ai tides touching 
discipline , lor the puritans liked the 
lest veiy well [The famous dispute 
about the first clause of the 20tli artide, 
which vas idly alleged by the puritans 
to ha\e been inteipolated by Laud, is 
settled condusi^ ely enough m Caldwell’s 
3ynodalia,vol i p 38, 53 —The questions 
are, 1, AVhether this clause w’as formally 
accepted by conv(jcation , and, 2, Whether 
it was conflimed by pailiament It it, 
not found in the manuscript, being a 
rough dralt of the ai tides bequeathed by 
Paiker to Coipns Chnsti College, Cam- 
tnidge, signed by all the convocation of 
1502, which, notwithstanding the mter- 
uneations, must be taken as a ftaal docu- 
ment, so hu as their intentions pi evaded 
Noi IS it found in the hist English edition, 
that of 15G3 Jt IS lound, however, in a 
Latin edition of the same yeai, of winch 
one copy exists in the Bodleian Libiat 5 % 
vhich belong* cl to Seddon, and is said to 
nave been obtained by him fiom Lauds 
hbiary, though I am not awaie how 
this IS pioved To this copy is appended 
A paichment, with the signatures of the 
lower house of cuiivxjcation ni l5Tl, “but 
not in such a manner,” says Di C , “ as 
to prove that it oiiginally belonged to the 
hook ” This would of course destioy its 
miportanoe in evidence, but I must 
freely avow that |my own nnpiession on 
inspection was diflerent, though it is x cry 
possible that I was deceived It seems 
certainly stiangc that the lowei house of 
convocation should have thus attested a 
suurl*" copy of a printed book 
The supposition of Di Lamb, dean of 
Bristol, winch Dr Cardwell seems to 
adopt, IS that the queen, by her own 
autlioiity, caused this clause to be in- 
Si^rted alter the dissolution of the convo- 

voL. r. 


cation, and, probably, to be entered on 
the register of that assembly, to which 
Laud refers in his speech in the Star- 
charabei, 1637, but which was burned in 
the Fire of London We may conjecture 
that Parker had urged the adoption of 
it upon the convocation without success, 
and had therefore recourse to the supre- 
macy of his sovereign But, according 
to any piinciples which have been recog- 
nised in the church of England, the aihi- 
tiary nature of that ecclesiastical supre- 
macy, so as to enact laws without consent 
either of convocation or of parliament, 
cannot be admitted ; and this famous 
clause may be said to have w'anted legal 
authority as a constitution of the church 

But theie seems no doubt that it 
wanted still more the confirmation of the 
temporal legislature The statute esta- 
blishing the ai tides (13 Eliz c 12)rGfei3 
to “a book imprinted, intituled Ai tides, 
wheicnpon it was agreed by the arch- 
bishops and bishops of both piovmces, 
&c ,” follow mg the title of the English 
edition of 1563, the only one which then 
existed, besides the Latin of the same 
yeai x\nd fiom this w'c may infei that 
the commons either knew of no such 
clause, or did not mean to confiim it* 
which IS consonant to the tempei they 
show ed on this subject, as may be seen 
in the text 

In a great majority of editions subse- 
quent to 1571 the clause was inserted; 
and it had doubtless obtained universal 
reception long before Laud £ict of 
unifoimity, n & 14 Car 2, c. 4, merely 
refpis to 13 Eliz, and leaves the legal 
operation as before 

It is only to be added that the clause 
contains little that need alarm any one, 
being m one pait no more than the 34th 
aiticle, and in the other being suffi- 
ciently secured from misinterpi elation by 
the context, as well as by other articles, 
—1815] 
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i94- CONDUCT OF WALblNGHAM. Chap, iv. 

of Sampson and Coverdale, would abate of its rigour 
towards tlie daring paradoxes of Cartwrigiit. His dis- 
ciples, in tiutli, from dissatisfied subjects of tlie ebnrcii, 
were become her downiigbt rebels, witli wlioin it was 
hardly practicable to make any compromise that would 
avoid a schism, except by sacrificing the splendour and 
inrisdiction of an established hierarchy. The archbishop 
continued, therefore, to haiass the puritan ministeis, 
suppressing their books, silencing them in churches, 
prosecuting them in private meetings.’' Sandys and 
Grindal, the moderate reformers of onr spiritual aristo- 
cracy, not only ‘withdrew their conntenance from a party 
who aimed at impiovement by subversion, but fell, 
according to the unhappy temper of their age, into 
courses of undue severity. Hot merely the preachers, 
to whom, as regular ministers, the rules of canonical 
obedience mighl apply, but plain citizens, for listening 
to their sermons, weie dragged before the high com- 
mission, and imprisoned upon any lefusal to confoim.'^ 
Strange that these prelates should not have remembered 
llieir own magnanimous readiness to encounter suffering 
for conscience sake in the days of Mary, or should 
have fondly arrogated to their particular church that 
edasiio force of resolution which disdains to acknowledge 
tyrannous power within the sanctuary of the soul, and 
belongs to the martyrs of every opinion without attesting 
the truth of any ! 

The puritans meanwhile had not lost all their friends 
and m some Council, though it had become more 

nKMsiire by difficult to protect them. One powerful reason 
liie coraicii. undoubtedly opoiated on Walsingham and other 
ministers of Elizabeth’s court against crushing their 
party, namely, the precariousness of the queen’s life, 
and the unsettled prospects of succession. They had 
already seen in the duke of Horfolk’s conspiracy that 
more than half the superior nobility had committed 
themselves, to support the title of the queen of Scots. 

Neal, 187 Strype’s Parfcei, 325. the pi iTy conncil gave owi, they would 
Parker wrote to Loid Buileigh (June, hinder hei mjjesty’s government more 
15731, exciting the counciUto piueecd than they were aware, and much abate 
against seme ot those men vbo had been the estimation of their own authorities ' 
railed before the star-chamber He &c Id p 421 Cartwright’s Admonh 
knew them,” he said, “ to be couards”— tionvas now prohibited to be sold. IbA 
n \i‘iy great misiAke— “and if they of =*= Neal, 210. 
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Tiiat title was sacred to all wlio professed tlie catliolic 
religion, and respectable to a large proportion of tlie 
I’cst. Bnt deeming, as tliey did, that qneen a convicted 
adulteress and murderer, tbe determined enemy of tlieir 
faith, and conscions that she could never forgive those 
who had counselled her detention and sought her death, 
it would have been unworthy of their prudence and 
magnanimity to have gone as sheep to the slaughter, 
and risked the destruction of protestantism under a 
second Mary, if the intiigues of ambitious men, the 
pusillanimity of the multitude, and the specious pretext 
of hereditaiy right, should favour her claims on a 
demise of the crown. They would have failed perhaps 
in attem^iting to resist them, but upon resistance I 
make no question that they had resolved. In so awful 
a crisis, to what could they better look than to the 
stem, intrepid, uncompromising spirit of puiitanism ; 
congenial to that of the Scottish reformers, by whose 
aid the lords of the congregation had ovei thrown the 
ancient religion in despite of the regent Mary of Guise 
Of conforming churchmen, in geneial, they might well 
be doubtful, after the oscillations of the three preceding 
reigns ; but every abhoirer of ceremonies, every lejecter 
of prelatical authoiity, might be tnisted as protestant to 
the heart’s coie, whose sword would be as loady as his 
tongue to withstand idolatry. Kor had the puritans 
admitted, even in theory, those extravagant notions of 
pasiuve obedience which the church of England had 
thought fit to mingle with hei homilies. While the 
victory wms yet so unccidain, while contingencies so 
incalculable might renew the struggle, all politic friends 
of the Eefoimation would be anxious not to stiengthen 
the enemy by disunion in their own camp. Thus sir 
Fiancis Walsingham, who had been against enforcing 
the obnoxious habits, used his influence with the 
scrupulous not to separate fiom the church on account 
of them ; and again, when the schism had already ensued, 
thwarted, as far as his credit in the council extended, 
that harsh intolerance of the bishops w'hich aggravated 
its mischiefs.'" ^ 

We should reason in as confined a manner as the 


0 % 


Sti Jape’s Aimals. i. 433. 
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puiitans themselves, by looking only at the captions 
fiivolonsiiess of tbeir scrnx)les, and treating tlieir sect 
either as wholly contemptible or as absolutely mis- 
chievons. We do injustice to these wise councillors of 
the maiden o[neen when we condemn (I do not mean on 
the maxims only of toleration, but of civil prudence) 
their unwillingness to crash the nonconforming clergy 
by an iindeviating ngonr. It may justly be said that, 
in a religious sense, it was a greater good to |)ossess a 
well-insti noted pious clergy, able to contend against 
popery, than it was an evil to let some prejudices against 
mere ceremonies gain a head. The old religion was by 
no means, for at least the first half of Elizabeth’s reign, 
gone out of the minds of the people. The lurking 
priests had great advantages from the attractive nature 
of their faith, and some, no doubt, from its xocrsecution. 
A middle system, like the Anglican, though it was 
more likely to x>roduce exteiior conformity, and for that 
leason was, I think, judiciously introduced at the out- 
set, did not afford such a seemity against relapse, nor 
draw over the heait so thoioughly, as one which ad- 
mitted of no compromise. Thus the sign of the cross in 
bax)tisin, one of the x)rincipal topics of objection, may 
well seem in itself a very innocent and decorous cere- 
mony. But if the j>cipctual use of that sign is one of 
the most striking superstitions in the church of Eome, 
it might be urged, in behalf of the puritans, that the 
people were less likely to ticat it with contempt when 
they saw its continuance, even in one instance, so strictly 
insisted upon. I do not pretend to say that this rea- 
soning is right, but that it is at least plausible, and that 
we must go back and x>lace ourselves, as far as we can, 
in those times before we determine upon the whole of 
Ihis conlroycrsy in its manifold bearings. The gieat 
object of Elizabeth’s ministers, it must be kept in mind, 
was tlie preservation of the protestant religion, to which 
all ceremonies of the church, and even its foim of dis- 
cipline, weie subordinate An indifferent passiveness 
among the people, a humble trust in authority, how- 
ever dcMrahle in the eyes of churchmen, was not the 
temper which would have kept out the right heir from 
the throne, or quelled the generous aulcur of the catholic 
gentry on the queen's decease. 



&LIZ. — l-^unran«?. 


PROPHESYIIsGS. 


197 


A matter very mncli connected wiln tlie pi*esent 
subject will illnstrate tbe different schemes of Pr<,i>iKv^y- 
ecclesiastical policy pursued by the two parties 
that divided Elizabeth’s council. The clergy iu several 
dioceses set up, with encouragement from their su- 
periors, a certain religious exercise, called prophesy ings. 
They met at appointed times to expound and discuss 
together particular texts of Scripture, under the jiresi- 
dency of a moderator appointed by the bishop, who 
finished by repeating the substance of their debate, with 
his own deteimination upon it. These discussions weie 
in public, and it was contended that this sifting of the 
grounds of their faith and habitual aigumentation would 
both tend to edify the people, very little acquainted as 
yet with their religion, and supply in some degree the 
deficiencies of learning among the pastors themselves. 
These deficiencies weie indeed glaring, and it is not 
unlikely that the prophesyings might have had a salu- 
tary effect if it had been possible to exclude the pre- 
vailing spirit of the age. It must, however, be evident 
to any one who had experience of mankind, that the 
precise clergy, armed not only with popular topics, but 
with an intrinsic superioiity of learning and ability to 
support them, would wield these assemblies at their 
pleasure, whatever might be the regulations devised for 
their control. The queen entirely disliked them, and 
directed Parker to put them down Pie wrote accord- 
ingly to Parkhurst, bishop of ^Norwich, for that piiipose. 
The bishop was unwilling to comply; and some pi ivy- 
councillors interfered by a letter, enjoining him not to 
hinder those exercises so long as nothing contrary to 
the church was taught therein. This letter was signed 
by sir Thomas Smith, sir Walter Mildmay, bishop 
Sandys, and sir Erancis Knollys It was, in effect, tt' 
reverse what the archbishop had done. Paiker, how- 
ever, who was not easily daunted, wrote again to Park- 
hurst, that, understanding he had received instructions 
in opposition to the queen’s orders and his own, he 
desired to be informed what they were. This seems to 
have checked tlie councillois, for we find that the pro- 
phesyings were now put down.^ 


b Strype’s Aiuials. u 219, 322 ; Life of Parker, 461. 
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TliongTi many will be of oxoinion that Paiker took a 
statesmanlike view of tbe interests of the cbnrcb of 
England in discouraging tliese exercises, they were 
generally regarded as so condnoive to instruction that 
he seems to have stood almost alone in his opj)osition to 
them. Sandy s’ name apiiears to the above-mentioned 

letter of the council to Parkhurst. Cox, also, was in- 
clined to favour the prophesyings , and Giindal, 
Onndai. Succeeded Parker in the see of 

Caiiteibury, bore the whole brunt of the queen’s dis- 
]ileasure rather than obey her commands on this subject. 
He conceived that, by establishing stiict rules with 
respect to the direction of those assemblies, the abuses, 
which had already appeared, of disoiderly debate and 
attacks on the discipline of the church, might be got rid 
of without entirely abolishing the exercise., The queen 
would hear of no middle couise, and insisted both that 
the x^rophesyings should be discontinued and that fewei’ 
licences for preaching should be granted. For no parish ' 
Xuiest could, without a licence, preach any discourse 
excox')! the regular homilies; and this was one of the 
Xioints of contention with the puritans.*" Giindal steadil}/ 

[In one ot the canons enacted by con- Romish schoolmen or modem sciolists, 
vocation in 157 1, and on %\hich rather an It is to he remembered that the exegcti- 
imdue streisS has lieen laid in late contro- cal part of divimty was not in the state 
versioS, we find a rosLramt laid on the m which it is at present Most of the 
teaching of the clergy in their seimons, writers to whom a modem preacher has 
w ho were enjoined to pi each nothing hut recourse w^ere nnbom But that the con- 
what was agreeable to scripture, and had temporary reformers were not held ra low 
been collected out of scripture by the estimationasguidesmscnpturalinterpre- 
catholic fathers and ancient bishops Im- tation, appears by the injunction given 
piimis videhunt tontionatoies, ne qiud some years afterwards that <»very clergy- 
unqiiam doceant pro concione, quod a man should provide himself wuth a copy 
pupulo religios.6 tenen et ciedi velmt, of Bulhnger's decades The authority 
msi quod consentaneum sit doctnnie given in the above canon to the fathera 
vetens ant novi testamenti, quodque ex was certainly hut a presumptive one; 
ilUl ipsd doctnna Cathohci patres et ve- and, such as it was, it was given to each 
teas episcopi collegermt This appears individually, not to the whole body, on 
to 'lave been directed, m the first place, any notion of what has been called catholic 
against those who made use of scholastic consent since how was a poor English 
authorities and the doctors of the last preacher to ascertain this^ The real 
four or five ages, to whom the church question as to the authority of the fathers 
of Rome was fond of appeahng, and, m onr church is not whether they are 
secondly, against those who, with little not copiously quoted, but whether our 
kammg or judgment, set up their own theologians surrendered their own opi» 
infori>retations of scripture Against both mon, or that of their side, m deference to 
these it seemed wise to guard, by direct- such authority when it made agamsi 
mg preachers to the early fathers, whose them.— 1845 ] 
auCiurity was at least better than that of 
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refused to comply witli this injunction, and was in con- 
sequence sequestered from the exercise of his jurisdic- 
tion for the space of about five years, till, on his inalcing 
a kind of submission, the sequestration was taken off not 
long before his death. The queen, by cnciilar letters to 
the bishops, commanded them to put an end to the pro- 
phesyings, which woie never afterwards renewed/ 
Wliitgift, bishop of Worcester, a person of a very 
opposile disposition, was promoted, in 1683, to 
the piimacy on Giindal's decease He had 
distinguished himself some years befoie by an answer 
to Cartwright’s Admonition, written with much ability, 
but not falling short of the work it undertook to con- 
fute in rudeness and asperity.® It is seldom good policy 
ixj confer such eminent stations in the chuich on the 
gladiators of theological controversy, who, fiom vanity 
and resentment, as well as the couise of their studies, 
will always be prone to exaggerate the importance of 
the disputes wherein they have been engaged, and to 
turn whatever authority the laws or the infitience of 
their place may give thorn against their adveisaries. 
This was fully illustrated by the conduct of archbishop 
Whitgift, whose elevation the wisest of Elizabeth’s 
counsellors had ample reason to i egret. In a 
few months after his pi emotion he gave an lu cnfouing 
earnest of the rigour he had determined to 
adopt by promulgaling ai tides foi the observance of 
discipline. One of these prohibited all preaching, lead- 
ing, or catechising in private houses, wheieto any not 
of the same family should lesoH, seeing I he same was 
never permitted as lawful under any Christian magis- 
trate.” But that which excited the loudest complaints 

d Strype’s Life of Grindal, 219, 230, did not disdain to leflect on Caitwnght 
272 The archbishop’s letter to tbe queen, for his po\eity, the consequence oi a 
declaring his unwillingness to obey hei scrupulous adhetence to his principles 
requisition, is m a far holder stiain than But the controversial wntei sol oveiyside 
the prelates were wont to^ use in this in the sixteenth century display a want 
reign, and perhaps contributed to the of decency and bimiamty which even our 
seventy she showed towaidshim Grin- anonymous libeller's have haidly matched, 
dal uas a very honest, conscientious man, Whitgift was not of much learning, it it 
but too little of a courtier or statesman be tiue, as the editors of the Biographis 
for the place he filled He was on the Britannica intimate, that he h<id no ac- 
point of resigning the arclibishopi 1 C when quamtance wnth the Gieek language 
he died; theie had at one time been some This must seem stiange to those vhu 
thoughts of depnvmg him have an evagirerated notion ol the s« ho 

® Strype’s Wliitgitt, 27- et alibi He 1 uship ol that age 
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was tlie subscription to three points, fclie queen's supre- 
macy, the lawfulness of the common prayer and ordina- 
tion service, and the truth of the whole thiity-niiie 
articles, exacted from every minister of the church.^ 
These indeed were so far fiom novelties that it might 
seem rather supererogatoiy to demand them (if m fact 
the law required subscription to all the ai tides) , 3’-et it 
is highly probable that many had hitherto eluded the 
legal subscriptions, and that others had conceived their 
scruples after having conformed to the piesciibed order. 
The archbishop’s peremptory requisition passed, perhaps 
justly, for an illegal stretch of power.^ It encountered 
the lesistance of men pertinaciously attached to their 
own tenets, and leady to suffer the privations of poverty 
rather than ^rield a simulated obedience. To suffer, 
however, in silence has at no time been a virtue with 
our protestant dissenters The kingdom resounded with 
the clamour of those who were suspended or deprived 
of their benefices and of their numerous abettors ^ They 
appealed from the archbishop to the piivy council. The 
gentry of Kent and other counties strongly interposed in 
their behalf. They had powerful friends at couit, espe- 
cially Knollys, who wiote a warm letter to the arch- 
bishop.’ ^ But, secure of the queen’s support, who was 
now chiefly under the influence of Sir Christopher 
Hatton, a decided enemy to the puritans, Whitgift 


f Strype’s Wliitgift, 115. 

8 Neal, 266 Birch’s Memoirs of Eliza- 
beth, \ol. 1 p 42, 41”, &c 
h According to a paper in the appen- 
dix to Stiype's Lite ot Whitgift, p 60, 
the number of conformable mmisters in 
eleven dioceses, not including those of 
London and Norwich, the strongholds 
of puntanism, was tH6; that of non- 
comphers, 49 But Neal saj's that 233 
ministers 'were suspended m only si.\ 
counties, 61 of wdiom in Norfolk, 60 m 
Suffolk, 38 m Essex p 268 Thepnntans 
formed so much the moie learned and 
diligent part of the cierg3% that a great 
scarcity of preachers was experienced 
throughout this reign, m consequence of 
silencing so many of the former. Thus 
in Cornwall, about the year 15t8, out 
of 140 clcrgj'men, not one was capable 
of preaching p 215 And, m 

general, the number of thobe who could 


not preach, but only read the service, "w as 
to the others nearly as four to one— the 
preachers being a majority only in Lon- 
don Id p 320 

This may be deemed by some an in- 
stance of Neal’s piejndice But that 
historian is not so ill-mformed as they 
suppose ; and the fact is highly piohable. 
Let it be lemembered that theie existed 
few books of divinity in English , that aL 
books ■were, comparatively to the t alue of 
money, far dearer than at piesent, that 
the majority of the clergy were neaily 
illiterate, and many of them addicted to 
diuukenness and low vices; above all, 
that they had no means of supplying their 
deficiencies by preaching the discourses 
of others; and we shall see little cause 
foi doubting Neal’s statement, though 
founded on a puritan document. 

1 Life of Whitgift, 137, et alibi : An- 
nals. III. 183 
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relented not a jot of Hs resolution, and went far greater 
lengths than Parker had ever ventured, oi peihaps had 
desired, to proceed. 

The act of snpiemacy, while it restored all ecclesias- 
tical jurisdiction to the ciown, empowered the queen to 
execute it by commissioners appointed under Highcom- 
the great seal, in such manner and for such nnsbion 
time as she should direct, whose j)owei should 
extend to visit, correct, and amend all heresies, schisms, 
abuses, and offences whatever, which fall under the 
cognizance and are subject to the correction of spiiitual 
authority. Several temporary commissions had sat under 
this act with continually augmented powers before that 
appointed in 1583, wherein the jurisdiction of this 
anomalous court almost i cached its zenith. It consisted 
of foity-four commissioners, twelve of whom were 
bishops, many moie piivy-councillois, and the lest 
either clergymen or civilians. This commission, after 
lecitiiig the acts of supremacy, unifoimity, and two 
otheis, diiects them to inquire from time to time, as 
well by the oaths of twelve good and lawful men as by 
witnesses and all other means they can devise, of ail 
offences, contempts, or misdemeanors done and com- 
mitted contrary to the tenor of the said seveial acts and 
statutes ; and also to inquire of all heretical opinions, 
seditious books, contempts, conspiiacies, false rumours 
or talks, slanderous woids and sayings, &c., contraiy to 
the aforesaid laws. Power is given to any thiee com- 
missioners, of whom one must be a bishop, to punish all 
persons absent fiom church, according to the act of uni- 
formity, or to visit and refoim heresies and schisms 
according to law; to deprive all beneficed peisons 
holding any doctrine contrary to the thirty-nine articles ; 
to punish incests, adulteries, and all offences of the 
kind; to examine all suspected peisons on their oaths, 
and to punish all who should refuse to appear or to 
obey their orders by spiritual censure, or by discre- 
tionary fine or imprisonment; to alter and amend the 
statutes of colleges, cathedrals, schools, and other foun- 
dations, and to tender the oath of supremacy accoidiug 
to the act of parliament.^ 

« ISTeal, 274 , Stryp^e’s Annals, iii. 180. seems to have been a commission grautea 

llie germ of the high eommibsion court by Maiy (Feb 1557) to certain bishops 



202 


DISSATISFACTION OF LORD BURLEIGH. Chap. IT, 


Master of snoli tiemendous niacliinery, tlie arclibisliop 
proceeded to call into action one of its powers, contained 
for the first 'time in the piesent commission, hy ten- 
dering what was technically styled the oath ex officio to 
such of the clergy as were surmised to harbour a spirit 
of puritanical disaffection. This procedure, wffiich was 
wholly founded on the canon law, consisted in a series 
of interrogations, so comprehensive as to embiace the 
whole scope of clerical uniformity, yet so precise and 
minute as to leave no loom for evasion, to which the 
suspected party was bound to answer upon oath.”® 
repugnant was this to the rules of our English law and 
to the piinciples of natural equity, that no species 

ecclesiastical tyranny seems to have excited 
Lord Bur- ^0 iiiuch indignation, Loid Burleigh, who, 
to bevelity^ though at first rather friendly to Whitgift, was 
soon disgusted by his intolerant and aibitrary 
behaviour, wrote in strong terms of lemonstrance against 
those articles of examination, as “so curiousl}?' penned, 
so full of branches and circumstances, as he thought the 
inquisitors of Spain used not so many questions to com- 
])iehend and to trap their preys.” The primate replied 
by alleging reasons in behalf of the mode of examina- 
tion, but very frivolous, and such as a man determined 
to persevere in an unwarrantable course of action may 
commonly find.*' They had little effect on the calm and 
sagacious mind of the tioasurer, who continued to ex- 
piess his dissatisfaction, both individually and as one of 
the privy council.® But the extensive jurisdiction im- 

and others to inquiie after all heresies, having annexed a much smallei penalty, 
punish persons misbehaving at church, But it was held by the judges m the case 
and such as refused to come thither, of Cavidrey (5 Coke’s Repoits) that the 
eitUei by means of presentments by wit- act did not take away the ecclesiastical 
ness, or any other politic way they could jurisdiction and supremacy which had 
device; wnth full power to proceed as ever appei tamed to the ciown, and hy 
then discretions and consciences should virtue of which it might elect courts 
diiect them; and to use all such means with as full spintual juiisdiction as the 
as they could invent for the searching of archbishops, and bishops exercised 
the premises, to call witnesses, and force “ Stiype’s Whitgift, 135 , and Appen- 
them to make oath ol such things as might dix, 49 
discover what they sought after Burnet, “ Strype’s 'Whitgift, 15t, 160 

!i. 347. But the primary model w as the ° Id. i 63, 1 66, et alibi , Birch’s Memoirs, 

jiiquisitiun itself i 62 There was said to he s jcheme on 

It w^as questioned whether the power foot, about 1590, to make all peisons m 
of depravation fur not reading the com- oHice subsenbo a declaration that epis- 
mon prayer, granted to the high commis- topacy was lawful hy the Wtrd of God 
sioners, were legal— the act of uniformity w hich Buileigh prevented. * 
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proYidently granted to the ecclesiastical commissioners, 
and which the queen was not at all likely to recall, 
placed Whitgiffc beyond the control of the temporal 
administration. 

The archjbishop, however, did not stand alone in 
this impiacticable endeavour to overcome the stubborn 
sectaries by dint of hard usage. Several other bishops 
were engaged in the same nncharitable conrse,P but 
especially Aylmer of London, who has left a worse 
name in this respect than any prelate of Elizabeth’s 
reign.'^ The violence of Aylmer’s temper was not re- 
deemed by many vii tries; it is impossible to exonerate 
his character fiom the imputations of covetousness and 
of plundering the revennes of his see faults very pre- 
valent among the bishops of that period. The pi ivy 
council wrote sometimes to expostulate with Aylmer in 
a tone which could hardly have been employed towai’ds 
a man in his station who had not forfeited the general 
esteem. Thus, upon occasion of one Beiiison, whom he 
had impiisoned without cause, we find a letter signed 
by Buileigh, Leicester, Walsingham, and even Hatton, 
besides several others, urging the bishop to give the 
man a sum of money, since he would lecover damages 
at law, which might hurt his loidship’s credit. Aylmer, 
however, who was of a stout disposition, especially when 
his purse was inteiestod, objected stiongiy to this sug- 
gestion, offeiing rather to confer on Benison a small 
living, or to let him take his action at law The result 
does not appear, but probably the bishop did not yield.' 
He had worse success in an information laid against him 
for felling his woods, which ended not only in an injuno 
tion but a shaip reprimand from Cecil in the star- 
chamber.® 

What lord Burleigh thought of these proceedings may 
be seen in the memorial to the queen on matters of 

P Neal, 325, 385 he literally proposed to sell his hishopnc 

Id 290 , Strype’s Life of Aylmer, to Bancroft Id 169 The other, how- 
p 59, &c His biographer is here, as m c\er, waited for his death, and had above 
all his writings, too partial to condemn, 4000? awarded to him; but the cratty 
but too honest to conceal old man having laid out his mon^ in 

Neal, 294. land, this sum was nev er paid Banci oft 

® Strype s Aylmer, Tl. When he grew tried to get an act of parliament in order 
old, and reflected that a large sum of to render the real estate bable, but 
money would be due from his family for without success P. 194. 
dilapidations of tlie palace at Fulham, &c.. 
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religion and state, from which I have, in the last chapter, 
made an extiaot to show the toloiance of his disposition 
with respect to catholics. Protesting that he was not in 
the least addicted to the preciser sort of preachers, he 
declares himself “hold to think that the bishops, in % 
these dangerous times, take a very ill and unadvised 
course in diiving them from their cures fiist, because 
it must discredit the reputation of her majesty’s power, 
when foreign princes should perceive that even among 
her protestant subjects, in whom consisted all her force, 
strength, and power, there was so gieat a heart-burning 
and division , and secondly, “ because,” he says, “ though 
they were over-squeamish and nice in their opinions, 
and more scrupulous than they need, yet, with then- 
careful catechising and diligent preaching, they bring 
forth that fiuit which your most excellent majesty is to 
desiie and wish, namely, the lessening and diminishing 
the papistical numbers.”* But this great ministei’s 
knowledge of the queen’s temper, and excessive anxiety 
to retain her favour, made him sometimes fearful to act 
according to liis own judgment. “It is well known,” 
lord Bacon says of him, in a treatise published in 1591, 

“ that, as to her majesty, there was never a counsellor 
of his loi dship’s long continuance that was so appliable 
to her majesty’s princely resolutions, endeavouring al- 
ways after faithful propositions and remonstrances, and 
these in the best woids and the most graceful manner, to 
rest upon such conclusions as her majesty in her own 
wisdom determineth, and them to execute to the best , 
so far hath he been from contestation, or di awing her 
majesty into any of his own courses.” "" Statesmen who 
betray this unfortunate infirmity of clinging too fondly 
to power become the slaves of the piinces they serve. 
Burleigh used to complain of the harshness with which 
the queen treated him.* And though, more lucky than 
most of his class, he kept the white staff of treasurer 
down to his death, he was reduced in his latter years to 
court a rising favourite more submissively than became 
his own dignity.^ Prom such a disposition we could 

t Someis Tracts, i 166. in these memoirs ; but most of the letters 

" Bacon’s "Works, 1 532. they contain are from the two Bacons, 

* Birch's Memoirs, il 146. then engaged in the Essex faction, though 

rid. lb. Burleigh does not shine much nephews olthe tieasurer. 
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not expect any decided resistance to tliose measures of 
severity towards tlie puritans wMeh. fell in so entirely 
with Elizabeth’s temper. 

There is no middle course, in dealing with religious 
sectaries, between the persecution that exteiminates and 
the toleration that satisfies They were wise in their 
generation, the Loaisas and Yaldes of Spain, who kindled 
the files of the inquisition, and quenched the rising 
spirit of protestantism in the blood of a Seso and a 
Cazalla. But, sustained* by the favoniing voice of his 
associates, and still more by that firm pei suasion which 
bigots never know how to appreciate in their adver- 
saries, a puritan minister set at nought the vexatious 
and arrogant tribunal before which he was summoned. 
Exasperated, not oveiawed, the sectaries thiew off what 
little respect they had hitherto paid to the hierarchy. 
They had learned, in the earlier contioversies of the 
Eeformation, the use, or, more truly, the abuse, of that 
powerful lever of human bosoms, the pi ess. Ho who m 
Saxony had sounded the fiist trumpet-peal against the 
battlements of Eome had often turned aside fiom his 
graver labouis to excite the rude passions of the popu- 
lace by low ribaldry and exaggerated invective , nor 
had the English rcfoimcrs ever soiupled to win prose- 
lytes by the same arts. What had been accounted holy 
zeal in the initicd Bale and martyicd Latiniei, might 
plead some apology fiom example in the aggiieved 
puritan. Pamphlets, chiefiy anonymous, weie Puntau 
lapidly circulated thioughout the kmgdom, 
inveighing against the prelacy. Of these libels the 
most famous went under the name of Mai tin Mai -prelate, 
a vizoied knight of those lists, behind whose shield a 
host of still dy puritans were supposed to fight. These 
were printed at a moveable jiress, shifted to different 
paits of the country as the pursuit grew hot, and con- 
tained little serious argument, but the unwariantable 
invectives of angry men, who stuck at no calumny to 
blacken their enemies.^ If these insults upon authority 

^ The first of Martin Mar-prelate’s nnson the authors and printers Strype’? 
libels were published in 1588 In the Whitgift, 288 These pamphlets aie 
month of No\ ember of that year the scaice, but a few extracts from them may 
archbishop is diiected by a lettei tiom be found m Strype and other authors, 
the council to seaich lor and commit to The abusive language of tlie puntan 
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are apt sonaetimes to shook us eyen now, wlieii long 
usage lias rendered such licentiousness of seditions and 
profligate libellers almost onr daily food, what iiinsi they 
have seemed in the reign of Elizabeth, when the press 
had no acknowledged liberty, and vrhile the acenstomed 
tone in addressing those in power was little better than 
servile adulation ? 

A law had been enacted some years before, levelled 
at the books dispersed by the seminary priests, which 
rendered the publication of seditious libels against the 
queen’s government a capital felony.'' This act, by one 
of those strained constructions which the judges wore 
commonly ready to put upon any political crime, vas 
brought to bear on some of these puiitanical writings. 
The authors of Martin Mar-prelate could not be traced 
with certainty ; but strong suspicions having fallen on 
one Peniy, a young Welshman, he was tiied some time 
after for another pamphlef., containing sharp leflections 
on the queen herself, and received sentence of death, 
which it was thought pioper to carry into execution.^ 
Udal, a puiitan minister, fell into the grasp of the same 
statute for an alleged libel on the bishops, which had 
surely a very indirect reference to the queen’s adminis- 
tration, His trial, like most other political trials of the 
age, disgi'acesdhe name of English justice. It consisted 
mainly in a pitiful attempt loj the court to entrap him 
into a confession that the imputed libel was of his 
willing, as to which tlieir proof was deficient. Though 
]io avoided this snare, the jury did not fail to obey 
the directions they received to convict him. So far 
from being concerned in Martin’s writings, Udal pro- 
fessed his disapprobation of them, and his ignorance of 
author. This sentence appealed too iniquitous to be 
executed oven in the eyes of Whitgift, who interceded 
fur his life ; but he died of the eftects of confinement.*' 

pamphleteers had hegim several yeais Appendix;, itG It is a stnhmg contrast 
IHore Strype's Aniuls, 11 . 103 See to the coarse abuse for v?hich he suffered, 
t'la trial of su Richard Knightlcy of The authors of Martin Mar-prelate -were 
Northamptonshire, for dispeismg pun- neier fully discoveied, but Penry seems 
tanical libels State Tiials, i 1&G3. not to deny his concern in it 

» 23 Elix c 2 ® State Tiials, 12'ri. It may be re- 

b Penry'vJpiotufatationathisdeatb ism maiked, on this as on other occasions, 
a style of the niO'jt affecting and “umple that IJdars trial is evidently published 
« liKpieiice. Lile of Whitgift, 409; and by himself, and a defendant, especially 
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If tlie libellous pen of Martin Mar-prelate was a tliorn 
to the rulers of the clmich, they had still more cause to 
take alarm at an overt nieasme of i evolution which the 
discontented party began to effect about the year 1590. 
They set up, by common agreement, their own platfoim 
of government by synods and classes ; the foimer being 
a sort of geneial assemblies, the latter held in attempt to 
particular shires or dioceses, agreeably to the set np a 
pi esbyteiian model established in Scotland. In tenSf' 
those meetings debates weie had, and deter- system, 
mi nations usually made, sufficiently unfavourable to the 
established system. The ministers composing them 
subscribed to the puritan book of discipline. These 
associations had been formed in several counties, but 
chiefly in those of Northampton and Warwick, iiiidei the 
dii’ection of Cartwright, the legislator of their republic, 
who possessed, by the earl of Leicester’s patronage, tlie 
mastership of a hospital in the latter tovui."^ It would 
be unjust to censure the archbishop for interfering to 
protect the discipline of his chuich against these inno- 
vators, had but the means adopted for that puipose been 
more consonant to equity. Cartwright with seveial of 
his sect weie summoned befoie the ecclesiastical com- 
mission, wheie, lofusing to inculpate themselves by 
taking the oath ex officio, they wcie committed to the 
Fleet. This puiiishmonb not satisfying the rigid chiirch- 

m a political pioccorlmg, is apt to give a can be deemed a mateiial coirection ol 
partial colour to ln& own case Life of facts 

Wliitgift, 314; Annals of Uefomiation, Neal’s, History of the Puiitans is almost 
w 21, Fiillei’s Chuich Ilistoiy, 122, wholly compiled, as far as this reign is 
Neal, 340 ThisA\ritoi says— “ Ainongthe concerned, liombti*3T)e,auflfiom anianii- 
divmes who suff’eud duith foi the libels script wnitten hy some puiitan about the 
above mentioned, was the lev Mi Udal ” time. It was aiiswcied by Madox, aftei- 
This IS no doubt a splenetic mode of wards bishop ol Worcestei, in a ViiicUca- 
speaking But Wai burton, in his shoit tion of the Chuich ol England, published 
notes on Neal’s histoiy, treats it as a anonymously in 1733 Neal replied wnlh 
wn’fiil and audacious attempt to impose toleiable success; but Madox’s book is 
on the reader — as if the ensuing pages still an useful con ectne Both how'ever 
did not let him into all the ciicumstances weie, like most controveisialists, pieju- 
I will heie observe that Wai burton, m diced men, loving the interests of their 
bite self-conceit, has paid a much higher respective factions bcttei than truth, and 
compliment to Neal than he intended, not veiy scrupulous about misrepiesenb* 
speaking of his own comments as a “ lull ing an adveisaiy But Neal had got nd 
confutation (I quote from memoiy) of of the intolerant spirit of the puritans, 
that historian’s false facts and misiepre- wmle Madox labouis to justify e\eiy act 
mentations,” But w^ben we look at these, of Whitgift and Parkei 
we find a good deal of wit and some d lafe of Whitgift, 328. 
pointed remai IvS, but hardly anything that 
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men, and tlie aulTiority of tlie ecclesiastical commissicn 
being incompetent to inflict any lieavier judgment, it 
was til ought flt the next year to leinove the proceedings 
into the court of star-chamber. The judges, on being 
consulted, gave it as their opinion, that, since far less 
Climes had been punished by condemnation to the gal- 
leys {;!' perpetnal banishment, the latter would be fittest 
for their offence. But several of the council had more 
tendoi legards to sincere though intractable men ; and 
in the end they weie admitted to bail upon a promise to 
be quiet, after answering some interrogatories lespecting 
the queen’s supiemacy and other points, with civility 
and an evident wish to avoid offence.® It may be ob- 
served that Cartwight explicitly declared his disappro- 
bation of the libels under the name of Maidm Mai- 
pieiate.^ Every political party, however honourable 
may be its objects and character, is liable to be dis- 
giaced by the association of such unscrupulous zealots. 
But though it is an imcandid sophism to charge the 
leaders with the excesses they pirofess to disapprove in 
their followeis, it must be confessed that few chiefs of 
faction have had the viitue to condemn with sufficient 
energy the misiepresentations which are intended for 
their benefit. 

It was imputed to the puritan faction with more or 
less of tiuth, That, not content with the subvoision of 
episcopacy and of the whole ecclesiastical polity esta- 
blished in the kingdom, they maintained principles that 
would essentially affect its civil institutions. Their 
denial, indeed, of the queen’s supremacy, carried to such 
lengths as I have shown above, might justly be consi- 
dered as a derogation of her temporal sovereignty. 
Many of them asserted the obligation of the judicial 
law of Moses, at least in criminal cases , and deduced 
fiom this the duty of putting idolateis (that is, ]'a]'ists), 
adxdteiers, witches, and demoniacs, sabbath -bieakers, 
and sevcial other classes of offenders, to death.® They 
claimed to their ecclesiastical assemblies the right of 
detei mining “ all matters wheiein breach of chanty may 

® Id. 336, 3C0, 3GG, Append 142, was not uncommon among tlie reformers- 
Collier quotes pas'^ages from Martin Biicei 

f Id ; iippend. 135 ; Annals, iv 52 as strong as could well be found in iiie 

I® This predilection Gar the Mosaic polity puritan wntings. P 303 . 
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be, and all matters of doctrine and manners, so far as 
appertainetb to conscience/' They took away the tem- 
poral right of patronage to churches, leaving the choice 

( of ministers to general snifrage.^ There are even pas- 
sages in (lartwright’s Admonition which intimate that 
the commonwealth ought to be fashioned after the m(-del 
of the church/ But these it wonld not be candid to press . 
against the more explicit declarations of all the purnans J 
ill favour of a limited monarchy, though they grounded I 
its legitimacy on the republican principles of popular | 
consent.'" And with respect to the former opinions, they I 
appear to have been by no means common to the whole 
puiitan body, some of the depiived and imprisoned 
ministers ever acknowledging the queen’s supremacy in 
as full a manner as the law conferied it on her, and as 
she professed to claim it.“ 

The pretensions advanced by the school of Cartwright 
did not seem the less dangerous to those who cast their 
eyes upon what was passing in Scotland, where they re- 
ceived a practical illustration. In that kingdom a form 
of polity very neaily conforming to the puritanical plat- 
form had become established at the reformation in 16C0 , 
except that the office of bishop or supeiintendent still 
continued, but with no pai amount, far less arbitiary 
dominion, and subject even to the provincial synod, 


Life of Whitgift, p 61, 333, and 
Append 138; Annals, iv 140 As I have 
not seen the original works m v hich these 
tenets are said to he promulgated, I can- 
not vouch tor the fairness ot the repre- 
sentation made by hostile pens, though I 
conceive it to be not very far from the 
truth 

I Ibid, Madox's Vindication of the Ch 
of Eng against ISfeal, p 212, Strype’s 
Annals, iv. 142. 

^ The large views of cml government 
entei tamed by the pun tans weie some- 
times imputed to them as a enme by their 
moie courtly adversaries, "VS bo reproached 
them with the wn tings ot Buchanan and 
Languet. Life of Whitgift, 258 , Annals, 
IV. 142. 

^ See a declaration to this ejBect, at 
which no one could cavil, m Stiype’s 
Annals, iv b5. The puritans, oi at least 
some of their Inends, retaliated this 
tharge of denying the queen’s supremacy 
VOL. 1. 


on their ad^ crsaries Sir Francis ICnollj s 
strongly opposed the claims of episcopacy 
as a divine institution, which had been 
coveitly insinuated by Bancroft, on the 
ground of its incompatibility with the 
prerogative, and urged lord Burleigh to 
make the bishops acknowledge they had 
no superiority over the clergy, except by 
sUtute, as the only means to save her 
majesty from the extreme danger mto 
which she was brought by the machina- 
tions of the pope and king of Spam. 

Life of Whitgift, p 350, 361, 399 He 
wrote afterwards to lord Burleigh m 
1591, that, if he might not speak his 
mind freely against the power of the 
bishops, and prove it unlawful, by the 
laws of this realm, and not by the canon 
law, he hoped to be allowed to become a 
pnvate man. This bold letter he desires 
to have shown to the queen. Catalogue 
of Lansdowne MSS., Bntish Museum. 
Ix/m Si, 

F 
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miicli more to tlie general assembly of the Scottish 
chnrcli. Even this very limited episcopacy was abo- 
lished in 1592. The piesbyterian clergy, individually 
and collectively, displayed the intrepid, haughty, and 
iiiitractable spirit of the English puritans. Though 
Elizabeth had from policy abetted the Scottish clergy in 
their attacks upon the civil administration, this con- 
nexion itself had probably given her such an insight 
into their temper as well as their inflnence that she 
must have shuddered at the thought of seeing a repub- 
lican assembly substituted for those faithful satiajis her 
bishops, so ready to do her bidding, and so patient under 
the hard usage she sometimes bestowed on them. 

These prelates did not, however, obtain so much sup- 
House ot house of cominous as from their 

commons Sovereign. In that assembly a determined 
epfiopai puritans frequently carried the victory 

authouty agaiust the courtiers. Every session exhibited 
]-)roofs of their dissatisfaction with the state of the church. 
The crovTi’s influence would have been too weak with- 
out stretches of its prerogative. The commons in 1575 
received a message forbidding them to meddle with 
religious concerns. For five years afterwaids the queen 
did not convoke parliament, of which her dislike to their 
puritanical temper might in all probability be the chief 
reason. But, when they met again in 1 580, the same 
topic of ecclesiastical grievances, which had by no means 
abated during the interval, was revived. The commons 
appointed a committee, formed only of the principal 
officers of the crown who sat in the house, to confer 
with some of the bishops, according to the inegular and 
imperfect course of parliamentary proceedings in that 
age, “ touching the giiefs of this house for some things 
very requisite to be reformed in the chuich, as the great 
mimbei of unlearned and unable ministers, the great 
abuse of excommunications for every matter of small 
moment, the commutation of penances, and the great 
multitude of dispensations and pluralities, and other 
things veiy hurtful to the ohurch.'^ " The committee 
reported that they found some of the bishops desirous of 
a remedy fur the abuses they confessed, and of joining 


* n’Ewefc,30?: Stiype’s Wliitgift, 02, Append 32, 
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m a petition for tliat purpose to lier majesty , wliicli Had 
accordingly been done, and a gracious answer, promising 
all convenient reformation, but laying the blame of 
remissness upon some prelates, bad been leceived. This 
tbe bonse took with gieat tbankfalness. It was exactly 
tbe course wbicb pleased Elizabeth, wbo bad no legard 
for ber bishops, and a real anxiety that her ecclesiastical 
as well as temporal government should be well adminis- 
tered, provided her subjects would intrust tbe sole care 
of it to herself, or limit their interfeience to modest 
petitioning. 

A new parliament having been 'assembled, soon after 
Whitgift on his elevation to the piimacy had begun to 
enforce an universal conformity, the lower house drew 
up a petition in sixteen articles, to which they requested 
the lords’ concurrence, complaining of the oath ex officio, 
the subscription to the three new articles, the abuses of 
excommunication, licences for non-residence, and other 
ecclesiastical grievances. The loids leplied coolly that 
they conceived many of those articles which the com- 
mons had proposed to be unnecessarj", and that others 
of them were alieady provided for; and that the uni- 
formity of the common piayer, the use of which the 
commons had requested to leave in ceitain respects tu 
the minister’s disci etion, had been established by pa j - 
liament. The two archbishops, AVhitgift and Sandys, 
made a more paiticular answer to each article of th(‘ 
petition, in the name of then brethren.® But, in order 
to show some willingness towaids reformation, they piO' 
posed themselves, in convocation, a few regulations for 
redress of abuses, none of which, however, on this occa- 
sion, though they received the loyal assent, were sxi]»- 
mitted to the legislature , ^ the queen in fact maintaining 
an insuperable jealousy of all intermeddling on the jjart 
of parliament with her exclusive supiemacy over the 
church. Excluded by Elizabeth’s jealousy from entei- 
taining these religious innovations, which would pro- 
bably have met with no unfavourable reception from 
a free parliament, the commons vented their ill-will 
towards the dominant hierarchy in complaints of eccle- 
eiastical grievances, and measures to redress them : as 

** D'Ewes,339, etpost, Strype’s Whitgift, 1X6, &c.; Append ?0 
P btryp< Annals, in 223 

I- 2 
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to wliicli, even witli tlie low notions of parliainentaiy 
right prevailing at court, it was impossible to deny their 
competence. Several bills were introduced this session 
of 1 584-5 into the lower house, which, though they had 
little chance of receiving the queen’s assent, manifest 
the sense of that assembly, and in all likelihood of their 
constituents. One of these imported that bishops should 
]>e sworn in one of the courts of justice to do nothing in 
tneir office contrary to the common law. Another went 
to restrain pluralities, as to which the prelates would 
very reluctantly admit of any limitation.'^ A bill of the 
same nature passed the commons in 1589, though not 
without some opposition. The clergy took so great 
alarm at this measure that the convocation addressed 
the queen in vehement language against it ; and the 
archbishop throwing all the weight of his advice and 
authority into the same scale, the bill expired in the 
upper house." A similar proposition in the session of 
1601 seems to have miscarried in the commons.® In the 
next chapter will be found other instances of the com- 
mons’ leforming temper in ecclesiastical concerns, and 
the queen’s deteimined assertion of her supremacy. 

The oath ex officio, binding the taker to answer all 
questions that should bo put to him, inasmuch as it 
contravened the generous maxim of English law, that 
no one is obliged to criminate himself, provoked very 
just animadveision. Morice, attorney of the court of 
wards, not only attacked its legality -with arguments of 
no slight force, but introduced a bill to take it away. 
This was on the whole well received by the house ; and 
sir Francis Knollys, the stanch enemy of episcopacy, 
though in high office, spoke in its favour. But the 
queen put a stop to the proceeding, and Moiice lay 
some time in prison for his boldness. The civilians, of 
,wbom several sat in the lower house, defended a mode 
of procedure that had been borrowed from their own 
jurisprudence. This revived the ancient animosity 
between them and the common lawyers. The latter had 
always manifested a great jealousy of the spiritual juris- 
diction, and had early learned to restrain its exorbi- 
tances by writs of prohibition from the temporal courts. 

^ Strype’s Annals, m. 186» 192 Com- Strvpe'slVintsilt, 279; Annals, 1.643 

pare Append 35 * Pari Hibt 921, 
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Whitgift, as tenacious of power as the most ambitious of 
his predecessors, murmured like them at this subordi- 
nation. for such it evidently was, to a lay tiibunal.^ But 
the judges, who found as much giatihcation in exerting 
their power as the bishops, paid little regard to the 
remonstrances of the latter. We find the law reports of 
this and the succeeding reign full of cases of prohibi- 
tions. Nor did other abuses imputed to these obnoxious 
Judicatures fail to provoke censure, such as the unrea- 
sonable fees of their officers, and the usage of granting 
licences and commuting penances for money The 
ecclesiastical courts indeed have geneially been reckoned 
moie dilatory, vexatious, and expensive than those of 
the common law. But in the present age that part of 
their jurisdiction which, though coercive, is professedly 
spiritual, and wherein the greatest abuses have been 
alleged to exist, has gone very much into disuse. In 
matrimonial and testamentary causes their course of pro 
ceeding may not be open to any censure, so far as the 
essential administration of justice is concerned , though 
in the latter of these a most inconvenient division of 
jurisdictions, following not only the unequal boundaries 
of episcopal dioceses, but the various peculiars or exempt 
districts which the chuich of England has continued to 
retain, is productive of a good deal of trouble and need- 
less expense. p827.] 

Notwithstanding the tendency towards puiitanism 
which the house of commons geneially displayed, 
the couit succeeded in prucuiing an act which deSs liable 
eventually piessed with very great severity 
upon that class. This passed in 1593, and ^ 
enacted the penalty of imprisonment against any person 
above the age of sixteen who should forbear for the 


t Strype's Wbitgift, 521, 537 ; App ISO. 
TUe archbifciliop could not dibgmse his 
diblilvc to the lawyeis “The temporal 
lawyer,” he says in a letter to Cecil, 
“ ivliose lemning u no learning anynheie 
hut Im e at home, being born to nothing, 
doth by his labour and travel m that 
larbarous Icnowledge puicbas^' to mmself 
and his heirs for ever a thoui^ind pounds 
per annum, and oftentimes much more, 
whereof there are at this day many ex- 
amples/' P 215. 


" Strype’s Whitgift and D’Ewes, pas- 
sim In a convocation held during Grin 
dal's sequestration (1580), proposals for 
reforming ceitam abuses in the spiritual 
courts were considered ; but nothing was 
done m it Strype’s Grmdal, p 259, and 
Append p 97. And m 1594 a commis- 
sion to inquire into abuses in the spintua. 
couits was issued 5 hut whether this 
weie mtended honS, fide or not, it pro- 
duced no lefomiation Strj-pe’ii Whit 
gift, 4J9 



214 


ORIGIN OF INDEPENDENTS. 


CHAP. IV. 


space ol a month, to repair to some cliiiieli, niitil lie 
should make such open submission and declaration of 
conformity as the act appoints. Those who refused to 
submit to these conditions were to abjure the realm, and 
if they should return without the queen’s licence to 
vsulfer death as felons.'^ As this, on the one hand, like 
so many former statutes, helped to crush the unfortunate 
adherents to the Eomish faith, so too did it bear an 
obvious application to such protestaiit sectaries as had 
professedly separated from the Anglican church. But it 
IS heie worthy of remark, that the puiitan ministers 
throughout this reign disclaimed the imputation ol 
schism, and acknowledged the lawfulness of continuing 
in the established church, while they demanded a further 
reformation of her discipline.^ The real separatists, who 
vieie also a numerous body^ were denominated Brown- 
ists 01 Bariowists, from the names of their founders, 
afterwards lost in the more general appellation of Inde- 
])endents. These went far beyond the puritans in their 
aveision to the legal ministry, and were deemed in con- 
sequence still more proper subjects for persecution 
Multitudes of them fled to Holland from the rigour of 
the bishops in enforcing this statute.^ But two of this 
persuasion, Barrow and Greenwood, expeiienced a still 
severer fate. They weie indicted on that peiilous law 
of the 23rd of the queen, mentioned in the last chapter, 
for spreading seditious writings, and executed at Bury. 
They died, Neal tells us, with such expressions of piety 


* 35 Ebz c 1 ; Pari. Hist 863. 

y Neal asserts in his summary of the 
controversy, as it stood in this reign, that 
the puritans did not object to the office 
ot bishop, provided he -^as only the head 
of the presbyters, and acted in conjunction 
with them. P. 398 But this ■wns in 
effect to demand everything For if the 
office could bo so far lowered m eminence, 
there were many waiting to clip the tem- 
poral revenues and dignity in proportion. 

In another passage Neal states clearly, 
if not quite fairly, the mam points of 
difference between the church and non- 
conforming parties under Elizabeth 
P. 147 He concludes with the follow- 
ing remark, which is -very true “ Both 
parties s^^reed too well in assertmg the 


necessity of an uniformity of public wor- 
ship, and of calling m the sword of the 
magistrate for the support and defence of 
the seveial pnnciples, which they made 
an ill use of m their turns, as they could 
grasp the power into their hands I’he 
standard of uniformity, according to the 
bishops, was the queen^s supremacy and 
the laws of the land; according to the 
puritans, the decrees of provincial ard 
national synods, allowed and enforced by 
the civil magistrate ; but neither party 
were for admitting that liberty of cor- 
science and freedom of profession which 
IS every man’s right, as far as is con- 
sistent wuth the peace of the govo' nmeiit 
he lives under ” 

* Neal, 253, 386. 



E 1 . 1 Z.— .Puritans. HOOKEIPS ECCLESIASTICAL P()lITT. 215 


and loyalty that Elizaheth. legretted the consent she had 
given to their deaths.*^ 

But while these scenes of pride and persecution on one 
hand, and of sectarian insolence on the other, wcie de- 
foiniing the bosom of the English chuich, she tound a 
defender of her institutions in one who mingled in these 
vulgar controversies like a knight of loniance among 
caitiff biawlers, with arms of finer temper and worthy 
to be ];)roved in a noblei field. Eichaid Hooker, master 
of the Temple, published the first foui books Hooker’s 
of his Ecclesiastical Polity in 1594, the fifth, 
three years aftei wards , and, dying in 1600, left itscharad 
behind three which did not see the light till 
1647. This eminent work may justly be reckoned to 
maik an era in our literature , for if passages of much 
good sense and oven of a vigorous eloquence arc scatteied 
in several earlier writeis in |)rose, yet none of these, 
except perhaps Latimer and Ascham, and sir Philip 
Sidney in his Arcadia, can be said to have acquired 
enough reputation to be generally known even byname, 
much less are read in the piosent day , and it is, indeed, 
not a little lemarkalde that England until near the end of 
the sixteenth century had given few proofs in liteiatiiie 
of that intellectual power which was about to develop 
itself with such unmat chablo eiieigy in Shakspeare and 
Bacon. ^V'e cannot, indeed, place Hooker (but whom 
daie we to place‘s) by the ‘side of these mastcr-spiiits , 
yet he has abundant claims to be counted among the 
luminaiies of English litciature He not only opened 
the mine, but explored the depths, of oui native elo- 
quence So stately and graceful is the maich of his 
peiiods, so vaiious the fall of his musical cadences upon 
the ear, so rich in images, so condensed in sentences, so 
grave and noble his diction, so little is there of vul- 
garity in his racy idiom, of pedantry in his learned 


® Strypc’s Whitgift, 414; Neal, 373 
Several years befoie, m 1583, t^o taen 
called anabaptists, Thacker and Coppmg, 
tvere hanged at the same place on the 
same statute lor denying the queen's 
ecclesiastical supremacy', the proof of 
which was their dispersion of Brown’s 
tracts, wherein that was only owned in 


civil cases Strype’s Annals, in 186. 
This was accoiding to the invariable 
practice of Tudor times an oppressive 
and sanguinary statute was first made, 
and next, as occasion mignt serve, a con- 
struction was put on it contrary to all 
common sense in older to take away 
men’s lives 
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phrase, that I know not whether any later -writer has 
more admii ably displayed the capacities of onr langiiap, 
or produced passages more worthy of comparison witn 
the splendid monuments of antiquity. If we compare 
the first book of the Ecclesiastical Polity with what bears, 
perhaps, most resemblance to it of anything extant, the 
treatise of Cicero de Legibus, it will appear somewhat, 
perhaps, inferior, through the imperfectron of our lan- 
guage, which, with all its force and dignity, does not 
equal the Latin in either of these qualities, and certainly 
more tedious and diffuse in some of rts reasonings, but 
by no means less high-toned in sentiment, or less bright 
in fancy, and far more comprehensive and profound in 
the foundations of its philosophy. 

The advocates of a presbyterian church had always 
thought it sufficient to prove that it was conformable to 
the apostolical scheme as Seduced merely from the Scrip- 
tures. A pious reverence for the sacred writings, which 
they made almost their exclusive study, had degenerated 
into very narrow views on the great themes of natural 
religion and the moral law, as deducible from reason and 
sentiment. These, as most of the various families 
their descendants continue to do, they greatly slighted, 
or even treated as the mere chimeras of heathen phi- 
losophy, If they looked to the Mosaic law as the stan- 
dard of criminal jurisprudence, if they sought precedents 
from Scripture for all matters of temporal policy, much 
more would they deem the practice of the Apostles an 
unerring and immutable rule for the discipline of the 
Christian church.’’ To encounter these adversaries, 
Hooker took a far more original course than the ordinary 
controvertists, who fought their battles with conflicting 
interpietations of Scriptural texts or passages from the 
fathers. He inquired into the nature and foundation of 
law itself, as the rule of opeiation to all created beings, 
^fielding thereto obedience by unconscious necessity, or 

b “ Tlie discipline of Christ’s church,” unlawful and counterfeit ” TVhitgift, in 
said Cartwright, “ that is necessary for his answer to Cartwnght’s Admonition, 
all times, is delivered hy Christ, and set rested the controversy m the main, as 
down in the Holy Scnptiires Theieiore Hooker did, on the indifferency of church 
the tnie and la\viul discipline is to he disciplme and ceremony. It was not till 
fetched from thence, and from thence aftenv^ards that the defenders of the esta- 
alone. And that which resteth upon any blished order found out that one claim of 
other foundation ought to be esteemed divine nght was best met by another. 
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sensitive appetite, or reasonaMe choice ; reviewing espe- 
cially those laws that regulate human agency, as they 
arise out of moral lelations, common to oui species, or 
the institutions of political societies, or the inteicom- 
mimity of independent nations , and liaving thoroughly 
established the fundamental distinction between laws 
natural and positive, eternal and temporal y, immutable 
and variable, he came with all this stiength of moral 
philosophy to discriminate by the same criterion the 
vai ions rules and precepts contained in the Scriptuies. 
It was a kind of maxim among the puritans that Sciip- 
ture was so much the exclusive rule of human actions 
that whatever, in matters at least concerning religion, 
could not be found to have its authority, was unlawful. 
Hookei devoted the whole second book of his woik to 
the refutation of this principle. He proceeded after- 
wards to attack its application more particulaily to the 
episcopal scheme of chuich government, and to the 
various ceremonies or usages which those sectaries 
treated as either absolutely superstitious, or at least as 
impositions without authority. It was maintained by 
this gi eat writer, not only that iitual observances aie 
variable according to the discretion of ecclesiastical 
rulers, but that no certain form of polity is set down in 
Scripture as generally indispensable for a Chiistian 
church. Far, however, from conceding to his antago- 
nists the fact which they assumed, he contended for 
episcopacy as an apostolical institution, and always pre- 
ferable, when circumstances would allow its preserva- 
tion, to the more democratical model of the Oalvini&tio 
congregations. “ If we did seek,” he says, “ to maintain 
that which most advantageth our own cause, the very 
best way for us and the strongest against them were to 
hold, even as they do, that in Scripture there must needs 
be found some particular form of church polity which 
God hath instituted, and which for that very cause be- 
longeth to all churches at all times. But with any 
such partial eye to respect ourselves, and by cunning to 
make those things seem the truest which are the fittest 
to serve our purpose, is ,a thing which we neither like 
nor mean to follow.” 

Tlie richness of Hooker’s eloquence is chiefly dis- 
played in his flvst book; beyond which, perhaps, tew 
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wlio want a taste for ecclesiastical reading are likely to 
proceed. The second and third, however, though less 
bi illiant, are not inferior in force and comprehensiveness 
of reasoning. The eighth and last returns to the subject 
of civil government, and expands, with lemaikable 
liberality,"" the piinciples he had laid down as to its 
nature in the first book. Those that intervene are 
mostly confined to a more minute discussion of the ques- 
tions mooted between the church and puritans , and in 
these, as far as I have looked into them, though Hooker’s 
argument is always vigorous and logical, and he seems 
to be exempt from that abusive insolence to which 
polemical wiiteis were then even more prone than at 
present, yet he has not altogether the terseness or 
lucidity which long habits of liteiary warfare, and, per- 
haps, a natural turn of mind, have given to some expert 
dialecticians In respect of language, the three post- 
humous books, paitly from having never leceived the 
author’s last touches, and paitly, perhaps, from his 
weal mess of the laboui, are beyond comparison less ele- 
gantly wiitten than the preceding. 

The better parts of the Ecclesiastical Polity bear a 
resemblance to the philosophical writings of antiquity, 
in their defects as well as their excellences. Hooker is 
often too vague in the use of general terms, too incon- 
siderate in the admission of principles, too apt to acqui- 
esce in the Scholastic pseudo-philosophy, and, indeed, in 
all received tenets; he is comprehensive rather than 
sagacious, and more fitted to sift the truth from the 
stores of accumulated learning than to seize it by an 
original impulse of his own mind ; somewhat also im- 
peded, like many other great men of that and the suc- 
ceeding century, by too much acquaintance with books, 
and too much deference for their authors. It may be 
justly objected to some passages that they elevate eccle- 
siastical authority, even in matters of belief, with an 
exaggeration not easily reconciled to the protestant 
right of private judgment, and even of dangerous con- 
sequence in those times , as when he inclines to give a 
decisive voice in theological controversies to general 
councils ; not, indeed, on the* principles of the church 
of Piome, but on such as must end in the same con- 
clusion, the high probability that the aggregate judgment 
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of many grave and learned men sbonld be well founded.® 
Nor would it be difficnlt to point out several other sub- 
jects, snch as religions toleration, as to which he did not 
emancipate himself from the trammels of prejudice. 
But, whatever may be the imperfections of his Ecclesi- 
astical Polity, they are far moie than compensated by its 
eloquence and its reasoning, and above all by that deep 
pervading sense of the relation between man and hie Cie- 
ator, as the groundwork of all eternal law, which len- 
dered the fiist book of this work a rampart, on the one 
hand, against the puritan school who shunned the light 
of nature as a deceitful meteor , and, on the other, against 
that iminoial philosophy which, displayed in the dark 
precepts of Machiavel, or lurking in the desultory sallies 
of Montaigne, and not always rejected by writers of 
more appaient seriousness, threatened to destroy the 
sense of intrinsic distinctions in the quality of actions, 
and to convert the maxims of state-craft and dissembling 
policy into the rule of life and manners. 

Nothing, perhaps, is more striking to a reader of the 
Ecclesiastical Polity than the constant and even excessive 
predilection of Hooker for those liberal principles of civil 
government which are sometimes so just and always so 
attractive. Upon these subjects his theory absolutely co- 
incides with that of Locke. The origin of government, 

. both in right and in fact, he explicitly derives fiom a 
primary contract; “without which consent there weie 
-‘no reason that one should take upon him to be loid or 
^ judge over another ; because, although there be, accoid- 


“If the natural strength of men’s wit 
may by experience and study attain unto 
such ripeness m the knowledge of things 
human, that men in this respect may 
presume to build somewhat upon their 
judgment, what reason have we to think 
but that, even in matters dmne, the like 
wits, furnished with necessary helps, ex- 
ercised m Senpturo with like diligence, 
and assisted with the grace of Almighty 
God. may grow nnto so much perfection 
of knowledge, that men shall have just 
cause, when anything pertinent unto faith 
and religion is doubted of, the more will- 
ingly to incline their minds towards that 
which the sentence of so grave, wise, and 
learned in that faculty shall judge most 


sound ^ For the controversy is of the 
weight of such men’s judgment,” &c. 
But Hooker’s mistake was to exaggeiate 
the weight of such men’s judgment, and 
not to allow enough for their passions 
and infirmities, the impcifection of their 
knowledge, their connivance with pow er, 
their attachment to names and persons, 
and all the other drawbacks to ecclesias 
tical authonty. 

It is well known that the preface to the 
Ecclesiastical Polity was one of the two 
books to which James II asenbed his 
return into the fold of Rome ; and it is 
not difBcult to perceive by what course 
of reasoning on the positions it contains 
this was effected. 
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ing to tlie opinion of some very great and judicious men, 
a kind of natural right in the noble, wise, and virtuous, 
to govern them which are of servile disposition, never- 
theless, for manifestation of this their right, and men’s 
more peaceable contentment on both sides, the assent of 
them who are to be governed seemeth necessary.” “ The 
lawful power,” he observes elsewhere, of making laws 
to command whole politic societies of men, belongeth so 
properly unto the same entire societies, that for any 
prince or potentate of what kind soever upon earth to 
exercise the same of himself, and not either by express 
commission immediately and personally received from 
God, or else by authority received at first from their 
consent upon whose persons they impose laws, it is no 
better than mere tyranny. Laws they are not, therefore, 
which public approbation hath not made so. But appro- 
bation not only they give, who personally declare their 
assent by voice, sign, or act ; but also when others do it 
in their names, by right originally, at the least, derived 
from them. As in pailiaments, councils, and the like 
assemblies, although we be not personally ourselves pre- 
sent, notwithstanding our assent is by reason of other 
agents there in our behalf. And what we do by others, 
no reason but that it should stand as our deed, no less 
effectually to bind us than if ourselves had done it in 
person.” And in another place still more peremptorily : 

Of this thing no man doubteth, namely, that in all 
societies, companies, and corporations, what severally 
each shall be bound unto, it must be with all their 
assents ratified. Against all equity it were that a man 
should suffer detriment at the hands of men for mot ob- 
soiving that which he never did either by himself or 
others mediately or immediately agree unto.” 

These notions respecting the basis of political society, 
so far unlike what prevailed among the next generation 
of churchmen, are chiefly developed and dwelt upon in 
Hooker’s concluding book, the eighth ; and gave rise to 
a rumour, very sedulously propagated soon after the time 
of its publication, and still sometimes repeated, that the 
posthumous portion of his work had been interpolated or 
altered by the puritans.‘^ For this surmise, however, I 

<1 In the Lite of Hooker, prefixed to the of Di Barnard, chaplain to Usher, that he 
edi tiwi 1 u^e, fol lot i, I find an assertion had seen a manusci ipt of the last hoolss oi 
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am persuaded tliat there is no foundation. The three 
latter hooks are doubtless imperfect, and it is possible 
that verbal changes may have been made by their tran- 
scribers or editors; but the testimony that has been 
brought forward to throw a doubt over their authenticity 
consists in those vague and self-contradictoiy stories 
which gossiping compilers of literary anecdote can easily 
accumulate, while the intrinsic evidence arising from 
the work itself, on which in this branch of ciiticism I am 
apt chiefly to rely, seems altogther to repel every sus- 
picion. For not only the principles of civil government, 
piesented in a moie expanded form by Hooker in the 
eighth book, are precisely what he laid down in the 
first ; but there is a peculiar cham of consecutive reason- 
ing running through it, wherein it would be difficult to 
point out any passages that could be rejected without 
dismembeiing the context. It was his business in this 
part of the Ecclesiastical Polity to vindicate the queen’s 
supremacy over the church; and this he has done by 
identifying the church with the commonwealth , no one, 
according to him, being a member of the one who was 
not also a member of the other. But as the constitution 
of the Christian church, so far as the laity partook in 
its government, by choice of pastors or otherwise, was 
undeniably demociatical, he laboured to show, thiough 

Hooker, containing many things omitted tlicir authenticity is fiom inteinal evi- 
in the printed volume One passage is dence [But it has been proved by Mi . 
quoted, and seems in Hooker’s stj le But Keble, the last editor of the Ecclesiastical 
the question is rather with respect to Polity, that the sixth book, as we now 
interpolations than omissions And of the possess it, though written by Hooker, 
former I see no evidence or likelihood did nut belong to this work, and conse- 
If it be true,*as is alleged, that different quently that the real sixth book has been 
manuscripts of the three last books did loat — 1841 ] 

not agree, if even these disagreements Alate writer has produced a somewhat 
were the result of fraud, why should we ridiculous proof of the carelessness with 
conclude that they were corrupted by the which all editions of the Ecclesiastical 
puntans rather than the church? In Polity have been printed— a sentence 
Zouch's edition of Walton’s Life of having slipped into the text of the seventh 
Hooker the reader will find a long and book, which makes nonsense, and which 
ill-digested note on this subject, the result he very piobably conjectures to have been 
of winch has been to convince me that a marginal memorandum of the author for 
there is no reason to believe any other his own use on revismg the manuscript, 
than verbal changes to have been made m M'Crie’s Life of Melvil, vol. i p. 47 1. 
the loose draught which the author left, [But it seems on the whole a more plau- 
but that, whatever changes were made, sible conjecture that the memorandum 
it does not appear that the manuscript was by one of those who, after Hooker’s 
was ever in the handt, of the puntans. death, had the manuscript to revise — 
The strongest probability, howewr, of 1841.] 
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tlie medium of the original compact of civil soci^dy, that 
the sovereign had received this, as v^ell as all other 
powers, at the hands of the people. “ Laws being made 
among ns,” he affirms, “ are not by any of ns so taken or 
interpreted as if they did receive their force from power 
which the prince doth commnnicafe nnto the parliament, 
or nnto any other conii; nnder him, but from power 
which the whole body of the lealm being natnrally pos- 
sessed with hath by fiee and delibeiate assent derived 
nnto him that mleth over them so far forth as hath been 
declared ; so that onr laws made concerning religion do 
take onginally their essence from the power of the whole 
realm and clmrch of England.” 

In this system of Hooker and Locke, for it will be ob- 
vions to the reader that their principles were the same, 
there is much, if I am not mistaken, to disapprove. That 
no man can be justly bound by laws which his own 
assent has not ratified appears to me a position incom- 
patible with the existence of society in its literal sense, 
or ^illusory in the sophistical interpretations by which 
it is nsnal to evade its meaning. It will be more satis- 
factory and important to remark the views ’which this 
great woritor entertained of onr own constitution, to 
which he fieqnently and fearlessly appeals, as the stand- 
ing illnstration of a government restrained by law. “ I 
cannot choose,” he sa3^s, “ bnt commend highly their 
wisdom, by whom the foundation of the commonwealth 
hath been laid ; wherein, though no manner of person or 
cause be nnsnbject unto the king's power, yet so is the 
power of the king over all, and in all, limited, that unto 
all his proceedings the law itself is a mle. The axioms 

of our regal government are these . ‘ Lex facit regem ’ 

the king’s grant of any favour made contrary to the law 
is void;— ‘Rex nihil potest nisi quod jure potest’— 
what power the king hath he hath it by law, the bounds 
and limits of it are kno’^vn, the entire community giveth 
general order by law how all things publicly are to be 
done ; ^and the king as the head thereof, the highest in 
authority over all, causeth, according to the same law, 
every particular to be framed and ordered thereby. Tlie 
whole body politic maketh laws, which laws give power 
unto the king ; and the king having bound himself to 
use according to law that power, it so falleth out that the 
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execution of the *one is accomplished by the other.’’ 
These doctrines of limited monarchy lecnr perpetually in 
the eighth book ; and though Hooker, as may be sup- 
posed, does not enter upon the peiilons question of le- 
sistance, and even intimates that he does not see how 
the people can limit the- extent of power once granted, 
unless where it escheats to them, yet he positively lays 
it down that usuipers of power, that is, lawful rulers 
an*ogating more than the law gives to them, cannot in 
conscience bind any man to obedience. 

It would, perhaps, have been a deviation from my sub- 
ject to enlarge so much on these political principles in a 
writer of any later age, when they had been openly sus- 
tained in the councils of the nation. But as the reigns of 
the Tudoi family were so inauspicious to liberty that some 
have been apt to imagine its lecoUection to have been 
I almost effaced, it becomes of more importance to show 
I that absolute monarchy was, m the eyes of so eminent an 
I author as Hooker, both pernicious in itself and central y 
I to the fundamental laws of the English commonwealth. 

’ Nor would such sentiments, we may surely presume, 
have been avowed b}’- a man of singular humility, and 
whom we might chaige with some-what of an excessive 
deference to authority, unless they had obtained nioie 
currency, both among divines and lawj’-crs, than the 
complaisance of eoui tiers in these two professions might 
lead us to conclude , Hooker being not pi one to deal in 
paradoxes, nor to borrow fium his adversaiies that stuidy 
republicanism of the school of Geneva which had been 
their scandal. I cannot, indeed, but suspect that his 
whig principles in the last book are announced with a 
temerity that would have startled his supeiiors, and 
that its authenticity, however called in question, has 
been better preseived by the circumstance of a post- 
humous publication than if he had lived to give it to the 
woild. W hi tgift would probably have induced him to 
suppress a few passages incompatible with the seivile 
theories already in vogue. It is far more usual that an 
author’s genuine sentiments are perverted by means of 
his friends and patrons than of his adversaries. 

The prelates of the English church, while they inflicted 
so many severities on others, had not always cause to 
exult in their own condition. From the time when 
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Henry taiiglit his conrriers to revel in the spoil of anonas* 
teries there had been a peipetnal appetite for 
oFchuicli ecclesiastical possessions. Endowed by a pio- 
revenues snperstition With pomp and wealth beyond 

all reasonable measure, and far beyond what the new 
system of religion appeared to presciibe, the church of 
England still excited the covetousness of the poweiful 
and the scandal of the austere.® I have mentioned in 
another place how the bishoprics were impoverished in 
the first reformation under Edward VI. The catholic 
bishops who followed made haste to plunder, from a con 
sciousness that the goods of their church were speedily 
to pass into the hands of heretics/ Hence the alienation 
of their estates had gone so far that in the beginning of 
Elizabeth’s reign statutes were made disabling eccle- 
siastical proprietois fiom granting away their lands 
except on leases for three lives, or twenty-one years.^ 
But an unfortunate reservation was introduced in favour 
of the ciown. The queen, therefore, and her couitiers, 
who obtained giants from her, continued to prey upon 
their succulent victim. Few of her council imitated the 
noble disinterestedness of Walsingham, who spent his 
own estate in her service, and left not sufficient to pay 
his debts. The documents of that age contain ample 
proofs of their rapacity. Thus Cecil surrounded his 
mansion-house at Burleigh with estates once belonging 
to the see of Peteiborough. Thus Hatton built his house 
in Holborn on the bishop of Ely’s garden. Cox, on 
making resistance to this spoliation, received a singular 
epistle from the queen.^ This bishop, in consequence 

® The puritans objected to the title of exception m favour of the crown was re- 
lord bishop Sampson wrote a peevish pealed m the hrst year of James 
letter to Grmdal on this, and received h It was couched in the following 
a very good answer, Strype’s Parker, terms — 

Append lt8. Parker, m a letter to Cecil, „ Prelate 

defends it on the best giound; that the “You know what you were before 

bishops hold their lands by barony, and I made you w'hat you are if you do not 
therefore the giving them the title of lords immediately comply with my request 
was no irregulanty, and nothing more ® — I unfrock you 

than a consequence of the tenure Collier, “ Elizabeth.’ ’ 

S44. This will not cover our modem Poor Cox wrote a very good lettei 
colonial bishops, on some of whom the before this, printed in Sti-ype’s Annals, 
same title has, without any good reason, vol ii AppCTid. 84 The names ol Hat- 
oeen confeired ton Garden and Ely Place (Mantua va? 

f Strype’s Annals, i 159 miserm nimiuin vicina Cremon^i) still 

S 1 Eliz c. 19; 33 Eliz c 10; Black* beai witness to the encroaching ord 
«done’s Commentaries, vol n c, 28. The keeper and the elbowed bishop 
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of sucli vexations, was desirous of retiring from tlxe see 
before bis death. After that event Elizabeth kept it 
vacant eighteen years. Dining this period we have a 
petition to her from lord keeper Puckering that she 
would confer it on Scambler, bishop of Norwich, then 
eighty-eight years old, and notorious for simony, in Older 
that iie might give him a lease of pait of the lands.* 
These transactions denote the meiccnary and lapacioins 
spirit which leavened almost all Elizabeth’s conrtieis. 

The bishops of this leigii do not appear, with some 
distinguished exceptions, to have leflected so much ho- 
nour on the established chuich as those ivho attach a 
superstitious reveience to the age of the Peformation aie 
apt to conceive. In the plunder that went forwaid they 
took good care of themselves. Charges against them of 
simony, coriuption, covetousness, and especially destruc- 
tion of their church estates for the benefit of their 
families, are very common, — sometimes no doubt unjust, 
but too frequent to be absolutely without foundation.’" 
The council often wiote to them, as well as concerning 
tiiem, with a soit of asperity which would astonish one 
of iheir succcssois. And the queen never restiaincd 
heisolf in treating them on any piovocatioii with a good 
deal of rudeness, of which 1 have just mentioned an 
egregious example.® In her speech to pailiament on 


I Strype, iv 24.6 See also p 15 of 
the same volume By an act in the fiist 
yeai of James, c 3, conveyances of bi- 
shops' lands to the crown are made void — 
a concetoSU)n much to the king's honour 
k Harrington’s State of the Church, 
m XugtB Antiqum, \ol a passim, Wil- 
kins s Concilia, IV 256, Stiype’s Annal'?, 
m 620, et alibi; Life of Parker, 454; 
of Whitgift, 220, of Aylmer, passim 
Observe the preamble of 33 Eliz c 10 
It must be admitted, on the otlier hand, 
tliat the gentry, when popisbly or pun- 
tanically affected, weie apt to behave 
exceedingly ill towaids the bishops At 
Lambeth and Fulham they were pretty 
safe , but at a distance they found it hai d 
tu struggle with the rudeness and iniquity 
of the tern tonal anstocracy, as Sandys 
tAice eivpenenced 

Birch’s Memoirs, i. 4« Elizabeth 
seems to have fancied herself entitled by 
her supremacy to dispose (wi* l«bhops as 
VOL. i. 


she pleased, though they did not hold 
commissions dm ante bene placito, as in 
hei brothel's time Thus she suspended 
Fletcher, bishop of London, of hei ovn 
authority, only for marrying “ a fine lady 
and a wndow ” Strype's Whitgift, 458. 
And Aylmer ha\ing preached too ■vehe- 
mently against female vanity m diess, 
which came home to the queen’s con- 
science, she t(dd her ladies that, if the 
bishop held more discourse on such mat- 
teis, she would fit him for heaven, but 
he should walk thither without a staff, and 
leave his mantle behind him. Harrington's 
State of the Church, in Nugse AntiqusB, 
1 170; see too p 2i7 It will ot course 
not appear surpiising that Plutton, arch- 
bishop of York, an exceedingly honest 
pi elate, having preached a bold sermon 
before tlie queen, urging her to settle the 
succession, and pointing strongly to'W'urd'i 
Scotland, received a sharp message p 
250. 
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closing tlie session of 1584, when many complaints 
against the inlers of the chnrch had rang in her eais, 
she told the bishops that, if they did not amend what was 
wrong, she meant to depose them." For there seems to 
have been no question in that age but that this might be 
done by virtue of the crown’s supremacy. 

The church of England was not left by Elizabeth in 
circumstances that demanded applause for the policy of 
her rulers. After foity years of constantly aggravated 
molestation of the nonconforming clergy, their numbers 
were become greater, their populaiity more deeply 
looted, their enmity to the established order more irre- 
concilable. It was doubtless a problem of no slight 
difficulty by what means so obstinate and opinionated a 
class of sectaiies could have been managed, nor are we, 
perhaps, at this distance of time altogether competent to 
decide upon the fittest course of policy in that. respect." 
But it is manifest that the obstinacy of bold and sincere 
men is not to be quelled by any punishments that do not 
exterminate them, and that they were not likely to enter- 
tain a less conceit of their own reason when they found 
no arguments so much relied on to refute it as that of 
force. Statesmen invariably take a better view of such 
questions than churchmen, and we may well believe 
that Cecil and Walsingham judged more sagaciously 
than Whitgift and Aylmer. The best apology that can 
be made for Elizabeth's tenaciousness of those ceremonies 
which produced this fatal contention I have already 
suggested, without much express authority from the 
records of that age ; namely, the justice and expediency 
of mnning over the catholics to conformity, by retaining 
as much as possible of their accustomed rites. But m 
the latter period of the queen’s reign this policy had lost 
a great deal of its application, or rather the same prin- 
dple of policy would have dictated numerous concessions 
in order to satisfy the people. It appears by no means 
unlikely that, by reforming the abuses and conniption 


” D'Ewes, 328 

^ Collier says, p 586, on Heylin s 
aalhonty, that IValgingham offered the 
piintans, about 1583, m the queen’s name, 
to give up the ceremony of kneeing at 
the communion, the cross m baptism, and 


the surplice ; but that they answered, “ na 
nngulam quidem esse relinquenciim 
But I am not aware of any better tesii- 
mony to the fact, and it is by no moan^ 
agreeable to the queen’s general (on. 
duet. 
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of the spiritual courts, by abandoning a part of tbeir 
jurisdiction, so heterogeneous and so unduly obtained, 
by abrogating obnoxious and at best frivolous ceremonies, 
by restiainmg pluralities of benefices, by ceasing to dis- 
countenance the most diligent ministeis, and by moie 
temper and disinterestedness m their own behaviour, the 
bishops would have palliated, to an indefinite degree, 
that dissatisfaction with the established scheme of polity, 
which its want of resemblance to that of other protestaiit 
churches must more or less have pioduced. Such a 
refoimation would at least have contented those reason- 
able and moderate persons who occupy sometimes a more 
extensive giound between contending factions than the 
zealots of eithei aie willing to believe or acknowledge. 

I am very sensible tnat such freedom as I have used 
in this chapter cannot be pleasing to such as General 
have sworn allegiance to either the Anglican remarks 
or the jpuritan party ; and that even candid and liberal 
minds may be inclined to suspect that I have not suffi- 
ciently admitted the excesses of one side to furnish an 
excuse for those of the other. Such readers I would 
gladly refer to lord Bacon’s ikdvertisement touching 
tlio Conti oveisies of the Church of England; a tieatise 
written under Elizabeth, in that tone of dispassionate 
philosophy which the precepts of Burleigh sown in liis 
own deep and feitile mind had taught him to apply. 
This treatise, to which I did not turn my attention in 
writing the piesent chaptei, appeals to coincide in every 
lespect with the views it displa^^s. If he censuies the 
pride and obstinacy of the puiitan teachers, their inde- 
cent and libellous style of rviiting, their affected imitation 
of foreign churches, their extiavagance of receding fiom 
everything formerly piactised, he animadverts with no 
less plainness on the faults of the episcopal party, on 
the bad example of some prelates, on their peevish oppo- 
sition to eveiy improvement, their unjust accusations, 
their contempt of foreign churches, their pei scouting 
spirit/ 

r Bacon, ii 375 See also another di-^serabled or excused” p. 382 Yet 
paper concerning the pacification of +-ie Bacon was never charged with affection 
church, written under James, p 387 for thepnntans. In truth, Mizabcth ai,«i 
“ The wrongs,” he says, “ of those which James were person Uy the great snppo’ t 
are possessed of the government of the of the high-charch interest , it had { q\s 
church towaids the other, may hardly he J’eal fnends among their councillors. 

Q 2 
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Yet, that we may not deprive this great qncfiii’s admi- 
Lcttcr of nistiation, in what concerned her dealings with 
Waismg' the two religious parties opposed to the esta- 
Sn“of blisted olim-ch, of what Tindieation may best 
the queen’s i^e offered for it, I will lefer the leader to a 
mmf ’ letter of sir Francis Walsingham, wiitten to a 
person in France, after the year 1580.^ It is a veiy able 
apology for hei government; and if the leader should 
detect, as he doubtless may, somewhat of sophistry in 
reasoning, and of misstatement in matter of fact, he will 
ascribe both one and the other to the narrow spirit of 
the age with lespect to civil and religious freedom, or 
to the circumstances of the wiiter, an advocate whose 
sovereign was his client. 


^ Burnet, ii 418, CahaU, part n 38 
f4to edition) Walsmgham giounds the 
queen’s proceedings upon two punuples 
the one, that “ consciences are not to he 
iorced, but to be won and i educed by 
foice of truth, with the aid of time, and 
use of all good means of instruction and 
persuasion the other, that *' cases of con- 
science, when they exceed their bounds, 
and grow to he mattei of faction, lose 
their nature , and that sovereign punces 
ought distinctly to punish then piactices 
and contempt, though coloured with the 
pu'teiice of conscience and religion” 
Bacon has repeated tlie same woids, as 
well as some more of Walsingham’s 
letter, in Ins observations on the libel on 
Lord Burleigh, i 522 And Mr. Southey 
(Book ol the Chuich, ii. 291) seems to 
adopt them as his owm. 

Upon this it may be observed— first, 
that they take for granted the funda- 
mental sophism of lehgious mtoleiance, 
namely, that tlie civil magistrate, or the 
chinch he supports, is not only m the 
right, out so cleaily m the right, that no 
honest man, if he takes time and pains to 
ronsidei the subject, can help aclaiow- 
ledging it ; secondly, that, according to the 
piinciplos of Christianity as admitted on 
each side, it does not rest m an esotenc 
pcrstasim, but lequnes an exteiior pro- 


fession, evinced both by social w'oiship 
and by cei tain positive rites , and that the 
maiks of this piofession, according to 
the form best adapted to then respective 
ways of thinking, were as incumbent 
upon the catholic and puritan as they had 
been upon the primitive church; nor 
w^eie they more chargeable with faction, 
or wnth exceeding the bounds of con- 
science, W’hen they persisted in the use of 
them, notwithstanding any prohibitory 
statute, than the early Christians 
The generality of statesmen, and chuich- 
men themselves not unfrequently, ha\e 
aiguedupon the principles of what, m the 
seventeenth century, was called Hohb 
ism, towards which the Erastian system 
which IS that of the church of England, 
though excellent in some points of 'VaCW’’, 
had a tendency to gravitate, namely, that 
cml and religious allegiance are soneces- 
saiily connected, that it is the subject's 
duty to follow the dictates of the magis- 
trate m both alike And this received 
some countenance from the false and 
mischievous position of Hooker, that the 
church and commonwealth are out dif- 
fei ent denominations of the same society 
Warhurtori has sufficiently exposed the 
sophistry of this theory, though I do 
think him equally successful m what he 
substitutes for it 
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CHAPTEE V 

ON THE CI^HL GOVERNMENT OF ELIZABETH. 


General Remarks — Defective Secuiity of the Subject’s Liberty — Trials for 
Tieabon and other Political Ofienceb unjustly conducted — Illegal Commitment s 

— Remonstrance of Judges against them — Pioclamations unwan anted by Law 

— Restiictions on Printing — Alaitial Law — Loans of Money not quite volun- 
tary — Chaiactei ol Lot d Burleigh’s Administration — Disposition of the Hon *>0 
ot Commons — Addresses concerning the Succeasion— Difference on this between 
the Queen and Commons in 1566 — bessioii of 1571 — Inhuence of the Puntans 
in Parliament — Speech of Mr Wenfwoith m 1576 — The Commons continue to 
seek Rediess of Ecclesiastical Guevanccs — Also of Monopolies, especially m 
the Session of 1601 — Influence of the Crown m Parliament — Debate on Election 
of non-iesident Buigesses — Asset tion of Privileges by Commons — Case of 
b’eneis, undei Henry VXll —Other Cases of Prnilcge — lh*ivilege of detemming 
contested Elections claimed by tho House — The English Constitution not 
admitted to he an absolute Monarchy — Pietensions of the Crown. 

The subject of tbe two last cliapters, I mean the policy 
adopted by Elizabeth for lestricting the two General 
religious parties which from opposite quarters remarks 
resisted the exercise of her ecclesiastical preiogathes, 
has already afforded us many illustiations of what may 
more strictly be reckoned the constitutional history of 
her reign. The tone and temper of her administration 
have been displayed in a vigilant execution of severe 
statutes, especiall}!' towards tho catholics, and sometimes 
in stretches of power beyond the law. And as Elizabeth 
had no domestic enemies or refractory subjects who did 
not range under one or other of these two sects, and little 
disagreement with her people on any other gioiinds, the 
ecclesiastical histoiy of this period is the best prepaia- 
tion for our inquiry into the civil goveinment. In the 
present chapter I shall fiist ofier a short view of the 
practical exercise of government in this reign, and then 
proceed to show how the queen’s high assumptions of 
prercigative were encountered by a resistance in piilia- 
ment, not quite unifoim, hut insensibly becoming more 
vigorous. 



2 so OI1.KJ&EAL KEBIAKKS. ChaP. V. 

Elizabetli ascended the throne with all the advantage^^ 
of a very extended anthoiity. Though the juiisdiction 
actually exerted by the court of star-chamber could not 
be vindicated according to statute law, it had been so 
well established as to pass without many audible mur- 
murs. Her progenitors had intimidated the nobility; 
and if she had something to fear at one season fiom this 
Older, the fate of the duke of Noifolk and of the lebellious 
earls in the north put an end for ever to all apprehension 
from the feudal influence of the aiistociacy. Theie seems 
no reason to believe that she attem^ited a moie absolute 
power than her predecessors , the wisdom of her coun- 
cillors, on the central y, led them generally to shun the 
moie violent measures of the late reigns ; but she cer- 
tainly acted upon many of the piecedents they had be- 
queathed her, with little consideration of their legality. 
Her own lemaikable talents, her masculine intrepidity, 
her readiness of wit and royal deportment, which the 
bravest men unaffectedly dieaded, her temper of mind, 
above all, at once fiery and insciutably dissembling, 
would in any circumstances have ensured her more real 
sovereignty than weak monarchs, however nominally 
absolute, can ever enjoy or retain. To these personal 
qualities was added the co-operation of some of the most 
diligent and circumspect, as well as the most sagacious 
councillors that any prince has employed ; men as un- 
likely to loose from their grasp the least portion of that 
authority which they found themselves to possess, as to 
excite popular odium by an unusual or misplaced exer- 
tion of it. The most eminent instances, as I have 
remarked, of a high-strained prerogative in her reign 
have some relation to ecclesiastical concerns ; and herein 
the temper of the piedominant religion was such as to 
account no measuies harsh or arbitrary that were adopted 
towards its conquered hut still formidable enemy. Yet 
w’'hen the royal supremacy was to be maintained against 
a diffeient foe by less violent acts of power, it revived 
the smouldering embers of English liberty. The stern 
and exasperated |)Tiiitans became the depositaries of 
that sacred fire ; and this manifests a second connexion 
between the temporal and ecclesiastical history of the 
present reign. 

Civil liberty in this kingdom has two direct guai antees ; 
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the open administration of justice according to knowi: 
laws truly interpieted, and fair constructions of evidence , 
and the right of parliament, without let or interruption, 
to inquire nito and obtain the ledress of public grievances 
Of these the first is by far the most indispensable ; nor 
can the subjects of any state be leckoned to enjoy a real 
fieedom where this condition is not found both in its 
judicial institutions and in their constant exercise. In 
this, much more than in positive law, our ancient con- 
stitution, both under the Plantagenet and Tudor line, 
had ever been failing; and it is because one set of 
writers have looked merely to the letter of our statutes 
or other authorities, while another have been almost 
exclusively stiuck by the instances of arbitrary govern- 
ment they found on record, that such ineompatiHe sys- 
tems have been laid down with equal positiveness on the 
dial ac ter of that constitution. 

I have found it impossible not to anticipate, in more 
places than one, some of those glaring tians- Tnaisfor 
gressions of natural as well as positive law treason and 
that rendered our courts of justice in cases of SoffSces" 
tieason little better than the caverns of mur- unjustly 
derers. Whoever was airaigiied at their bar 
was almost ceiTain to meet a viiulent piosecutor, a judge 
hardly distinguishable from the piosecutor except by his 
ermine, and a passive pusillanimous jury. Those who 
are acquainted only with our modern decent and dignified 
procedure can foim little conception of the iiregulaiity 
of ancient trials; the peipetual interiogation of the 
piisoner, which gives most of us so much offence at this 
day in the tribunals of a neighbouring kingdom; and 
the want of all evidence except wiitten, perhaps unat- 
tested, examinations or confessions. Hahington, one of 
the conspirators against Elizabeth’s Me in 1580, com- 
plained that two witnesses had not been brought against 
him, conformably to the statute of Edward VI. But 
Anderson the chief justice told him that, as he was in- 
dicted on the act of Edward III., that provision was not 
in force." In the case of captain Lee, a partisan of 
Essex and Southampton, the court appear to have denied 
the right of peremptory challenge.^ E or was more equal 


state Trials, i 1148 


® Id 1. 1 250. 
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moa?^m’e dealt to tlie noblest piisoners by tbeir equals* 
llie eaxl of Aiuiidel was con-victed of imagining the 
•queen’s death, on evidence which at the utmost would 
only have supported an indictment for reconciliation to 
the church of Komed 

The integrity of judges is put to the proof as much by 
prosecutions for seditious writings as by chaiges of trea- 
son. I have before mentioned the convictions of Iidal 
and Penry for a felony created by the 23rd of Eliza- 
beth ; the former of which especially must strike eveiy 
reader of the trial as one of the gross judicial iniquities 
of this reign. But, before this sanguinary statute was 
enacted, a punishment of uncommon seventy had been 
nitiicted upon one Stubbe, a puritan lawyer, for a 
pamphlet against the queen’s intended marriage with the 
duke of Anjou. It will be in the recollection of most of 
my readers that, in the year 1579, Elizabeth exjiosed 
herself to much censure and ridicule, and inspired the 
justest alarm in her most faithful subjects, by enter- 
taining, at the age of forty-six, the proposals of this 
young scion of the house of Valois. Her council, though 
several of them in their deliberations had much inclined 
against the preposterous alliance, yet in the end, dis- 
playing the compliance usual with the seiu^ants of self- 
willed princes, agieed, “ conceiving,” as they say, “ her 
earnest disposition for this her marriage,” to further it 
with all their power. Bir Philip Sidney, with more 
real loyalty, 'wrote her a spirited remonstrance, which 
she had the magnanimity never to resent.'^ But she 


t state Trials, 1 . 1403 
Murden, 337. Dr Lingard has fully 
fstahlisbed, what indeed no one could 
reasonably have disputed, Elizabeth’s 
pa&bion for Anjou ; and says very truly, 
“ the writeis who set all this down to 
policy cannot have consulted the original 
documents” p 149 It was altogether 
lepugnant to sound pohcy. Persons, the 
Jesuit, indeed says iii his famous libel, 
Lercester’s Commonwealth, wiitten not 
long after this time, that it would have 
been “ honourable, convenient, piofitable, 
and needful W'hich every honest 
Englishman would interpret by the rule 
of contraries. Sussex wrote indeed to 
the queen m favour of the marriage 
(Lodge, n. 177) and Cecil undoubtedly 


professed to favour it ; hut this must have 
been out of obsequiousness to the queen. 
It was a habit of this minister to set 
down hiiefiy the arguments on both sides 
of a question, sometimes in parallel 
columns, sometimes successively, a 
method w'hicb would seem too foimal in 
our age, but tending to give himself and 
others a dealer view of the case. He 
has done this twice in the piesent m- 
stance-Murdeii, 322, 331 , and it is evi- 
dent that he does not, and cannot, aiisw or 
his own objections to the match. When 
the council waited on her with this reso- 
lution in favour of the marriage, she 
spoke sharply to those whom she believed 
to be against it Yet the treaty went on 
for two years her coquetry in this 
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poured lier indignation on Stnbbe, who, not entitled to 
use a private addiess, had ventured to arouse a popular 
cry in his ‘ Gaping Gulph, in which England will be 
swallowed up by the French Mariiage/ This pamphlet 
is Yerj far from heing, what some have ignorantly or 
unjustly called it, a virulent libel, but is written in a 
sensible manner, and with unfeigned loyalty and affection 
towards the queen. But, besides the mam offence of 
addressing the people on state affairs, he had, in tlie 
simplicity of his heart, thrown out many allusions proper 
to hurt her pride, such as dwelling too long on the 
influence her husband would acquire over her, and im- 
ploring that she would ask her physicians whether to 
bear children at her years would not be highly dan- 
geious to her life. Stubbe, for writing this pamphlet, 
received sentence to have his right hand cut off V\ hen 
the penalty was inflicted, taking off his hat with his left, 
he exclaimed, ‘‘ Long live queen Elizabeth!” Burleigh, 
who knew that his fidelity had borne so rude a test, 
employed him afterwards in answering some of the 
popish libellers.'' 

Theie is no room for wonder at any verdict that could 
be returned by a jury, when we consider what means 
tlie government possessed of securing it. The sheriff 
roiumed a panel, eitliei accoidmg to express diiections, 
of which we have proofs, or to what he judged himself 
of (he crown’s intention and interest.^ If a verdict had 
gone against the prosecution in a matter of moment, the 
jurors must have laid their account with appealing 
before the star-chamber; lucky if they should escajie, 
on humble retractation, with sharp words, instead of 
enomious fines and indefinite imprisonment The con- 
trol of this arbitraiy tribunal bound down and rendered 
impotent all the minor jurisdictions. That piiingeval 
institution, those inquests by twelve true men, the una- 
dulterated voice of the people, responsible alone to God 
and their conscience, which should have been heard in 

strange delay Isreeding her, as Waking- jointly with her good understanding, 
ham wrote from Pans, “ greater dis- overcame a disgraceinl mchnation 
honour than I dare commit to paper" "^Strype,!!! 480 Stuhbe always sign«a 
Stiype’s Armais, ni, 2 That she ulti- himself Scseva m these left-handed pro- 
fuately broke it off must be ascribed to ductions 
the suspiciou<?ness and irresolution of her y Lodge, ii 412 ; iii. 49. 
character, which, acting for once con- 
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tile sanotiiaries of justice, as fountains springing fresb 
from the lap of earth, became, like waters constrained m 
their course by art, stagnant and impure. Until this 
weight that hung upon the constitution should be taken 
off, there was liteially no prospect of enjoying with 
security those civil privileges which it held foith." 

It cannot be too frequently repeated that no power of 
arbitrary detention has ever been known to our consti- 
tution since the charter obtained at Eunnymede. 
commit. The writ of habeas corpus has always been a 
ments. niattei of light. But, as may naturally be ima- 
gined, no right of the subject, in his relation to the 
crown, was preseiwed with greater difficulty. Not only 
the privy council in general arrogated to itself a power 
of discretionary impiisonment, into which no inferior 
court was to inquire, but commitments by a single coun- 
cillor appear to have been frequent. These abuses gave 
rise to a remarkable complaint of the judges, which, 
though an authentic recognition of the privilege of per- 
sonal freedom against such irregular and oppressive acts 
of individual ministers, must be admitted to leave by far 
too great latitude to the executive government, and to 
surrender, at least by implication from rather obscure 
language, a great part of the liberties which many sta- 
tutes had confiimed.® This is contained in a passage 
from Chief Justice Andei son’s Eeports. But as there is 
an original manuscript in the British Museum, differing 
in some material points from the print, I shall follow it 
in preference.^ 

“ To the Et’ hon: our very good lords Sir Chr, Hatton, 
of the honourable order of the garter knight, and chan- 
cellor of England, and Sir W. Cecill of the hon. order 

* Several volumes of the Harleiati the council to prefer his complaint See 
MSS illustrate the course of government also vols 6995, 699b, 699 Y, and many 
under Elizabeth The copious analysis others The Lansdowne catalogue -will 
in the catalogue, by Humphrey Wanley furnish other evidences 
audothers, which I have in geneial found Anderson’s Reports, i 29Y It may 

accurate, will, for most purposes, he be found also in the Biographia Britan- 
sufficieut See particularly vol 703. A nica, and the Biograpliical Dictionary, 
lettfT, inter alu, in this (folio 1), from art Anderson 

Lord Ilunsdon and Walsmgham to the b Lansdowne MSS. Iviii. 87. The 
sheriff of Sussex, directs him not to assist Haileiau MS. 6846 is a mere transenpt 
the creditois of John Ashhumham m from Anderson’s Reports, and conse- 
molesting him “ till such time as our quently of no value There is another 
determination touching the premises shall in the same collection, at which I have* 
be known,” Ashhumham being to attend 3iot looked. 
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of the garter knight, Ijord Burleigh, lord high tieasiirer 
of England, — \\ e her majesty’s justices, of both Kemon- 
benches, andbaions of the exchequer, dodesiie 
your lordships that by your good means such agiliLt^^ 
Older may be taken that her highness’s sub- 
jects may not be committed or detained in prison, by 
commandment of any nobleman or councillor, against 
the laws of the realm, to the giievous chaiges and 
oppression of her majesty’s said subjects . Oi else help 
us to have access to her majesty, to be suitors unto her 
highness for the same ; for diveis have been imprisoned 
for suing Oldinary actions, and suits at the common law, 
until they will leave the same, or against their wills put 
their matter to Older, although some time it be after 
judgment and accusation. 

‘‘ Item . Others have been committed and detained in 
prison upon such commandment against the law ; and 
upon the queen’s writ in that behalf, no cause sufficient 
hath been certified or returned. 

“ Item . Some of the parties so committed and de^ 
tained in prison after they ha^ e, by the queen’s writ, 
been la'wfully dischaiged in court, have been eftsoones 
recommitted to prison in seciet places, and not in com- 
mon and ordinary known prisons, as the Marshalsea, 
Elect, King’s Bench, Gatehouse, nor the custodie of any 
sheiiff, so as, upon complaint made for their deliveiy, 
the queen’s court cannot learn to whom to award her 
majesty’s wiit, without which justice cannot be done. 

‘‘ Item Divers serjeants of London and officers have 
been many times committed to prison for lawful execu- 
tion of her majesty’s wiits out of the King’s Bench, 
Common Pleas, and other courts, to their great charges 
and oppression, whereby they are put in such fear as 
they dare not execute the queen’s process. 

“ Item : Divers have been sent for by pursuivants for 
private causes, some of them dwelling far distant from 
London, and compelled to pay to the pursuivants great 
sums of money against the law, and have been com- 
mitted to prison till they would release the lawful 
benefit of their suits, judgments, or executions for 
romedie, in which behalf we are almost daily called 
upon to minister justice accoiding to law, whereunto we 
are bound by our office and oath* 
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“ And wiiereas it pleased yonrlordsliips to will divers 
of -us to set down when a prisoner sent to custody by her 
majesty, her council, or some one or two of them, is to 
be detained in prison, and not to be deliveied by her 
majesty’s couits oi judges . 

‘‘We think that, if any person shall be committed by 
her majesty’s special commandment, or by order fiom 
the council-board, or for tieason touching her majesty’s 
person [a word of five letters follows, illegible to me], 
which causes being generally returned into any court, is 
good cause for the same court to leave the person com- 
mitted in custody. 

“ But if any person shall be committed for any other 
cause, then the same ought specially to be leturned.” 

This paper bears the original signatures of eleven 
judges. It has no date, but is endorsed 5 June, 1591. 
In the piiiited report it is said to have been delivered 
in Easter term ST Eliz., that is, in 1592. The chan- 
cellor Hatton, whose name is mentioned, died in No- 
vember, 1591 : so that, if there is no mistake, this must 
have been delivered a second time, after undergoing the 
revision of the judges. And in fact the difieiences are 
fir too material to have proceeded from accidental care- 
lessness in transciiption. The latter copy is fuller, and 
on the whole more perspicuous, than the manuscript I 
have followed , but in one or two places it will be better 
understood by comparison with it. 

It was a natural consequence, not more of the high 
notions entertained of prerogative than of the 
tions irregular and infrequent meeting of parlia- 

ment, that an extensive and somewhat indefi- 
^ ^ nite authority should be arrogated to proclama- 
tions of the king in coimcil. Temporary oidinances, 
bordering at least on legislative authority, grow out of 
the varying exigencies of civil society, and will by very 
necessity be put up with in silence, wherever the con- 
stitution of the commonwealth does not directly or in 
effect provide for frequent assemblies of the body in 
whom the right of making or consenting to laws has 
been vested. Since the English constitution has reached 
its zenith, we have endeavoured to provide a remedy by 
statute for every possible mischief or inconvenience; 
and if this has swollen our code to an enormous redun- 
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dance, till, in the labyrinth of -written law, we almost 
feel again the uncertainties of arbitrary power, it has at 
least put an end to such exertions of prerogative as fell 
at once on the persons and pioperties of whole classes. 
It seems, by the proclamations issued under Elizabeth, 
that the crown claimed a sort of supplemental right of 
legislation, to perfect and cairy into elfect what the 
spiiit of existing laws might requiie, as well as a para- 
mount supremacy, called sometimes the king’s absolute 
or sovereign power, which sanctioned commands beyond 
the legal prerogative, for the sake of public safety, 
whenever the council might judge that to be in hazaid. 
Thus we find anabaptists, without distinction of natives 
or aliens, banished the realm ; Irishmen commanded to 
depart into Ireland ; the culture of 'woad,'" and the ex- 
portation of corn, money, and various commodities pro- 
hibited; the excess of appaiel restrained. A proclama- 
tion in 1580 forbids the election of houses within thiee 
miles of London, on account of the too great inciease of 
the city, under the penalty of imprisonment and foifei- 
ture of the materials.'^ This is repeated at other times, 
and lastly (I mean during her reign) in 1602, with addi- 
tional restiictions.® Some pioclamations in this reign 
hold out menaces which the common law could never 
have executed on Ihe disobedient. To trade with the 
Fiench king’s rebels, or to export victuals into 1he 
Spanish dominions (the latter of which might possibly 
be construed into assisting the queen’s enemies), incun ed 
the penalty of treason . And jrersons having in their 
possession goods taken on the high seas, which had not 
paid customs, are enjoined to give them up, on pain of 
being punished as felons and pirates.^ Notwithstanding 
these instances, it cannot perhaps be said on the whole that 
Elizabeth stretched her authoiity very outrageously in 
this respect. Many of her proclamations, which may at 

® Htime says “ that the queen had of excibe upon it at home Catalogue of 
taken a dislike to the smell of this useful Lansdowne MSS :^lix 32-60 The same 
plant.’' But this reason, if it existed, principle hass since caused the nrohibitioii 
would hardly have induced her to pio- of sowing tobacco, 
hihit its cultivation throughout the king- r Camden, 4T6. 
dom. The real motive appears in several ® Rymer, xvi 448. 
letters of the Lansdowne collection. By f Many of Uiese proclamations are 
the domestic culture of woad the cus scattered thiough Rymer ; and the whole 
toms on Its importation w’ere reduced; have been collected m a volume, 
tad this led to a project of levying a sort 
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first siglit appear illegal, are warrantable by siatiites 
then in force, or by ancient piecedonts. Thus tbe 
council is empowered by an act, 28 H. 8, c. 14, to fix 
tbe prices of wines ; and abstinence from flesli in Lent, 
a.s well as on Fridays and Saturdays (a common subject 
of Elizabeth’s proclamations), is enjoined by several 
statutes of Edward YI. and of iier own.® And it has 
been argued by some not at all inclined to diminish any 
popular rights, that the king did possess a prerogative 
by common law of restraining the expoit of corn and 
other commodities.^^ 

It is natural to suppose that a government thus arbi- 
Restiictions tiaiy and vigilant must have looked with ex- 
on printing tieme jealousy on the diffusion of free inquiry 
through the press. The trades of printing and book- 
selling, in fact, though not absolutely licensed, weie 
always subject to a sort of peculiar superintendence. 
Besides protecting the copyiight of aiithois,’ the council 
frequently issued proclamations to restrain the importa- 
tion of books, or to legulate their sale.^ It ■was penal to 
utter, or so much as to possess, even the most learned 
woiks on the catholic side ; or if some connivance was 
usual in favour of educated men, the utmost stiictness 
was used in suppressing that light infantry of literature, 
the smait and vigorous pamphlets with which the two 
parties arrayed against the church assaulted her opposite 
flanks.^ Stow, the well-known chronicler of England, 
who lay under suspicion of an attachment to popery, 
had his library searched by warrant, and his unlawful 

S By a proclamation m 1560, butchers k Strype’s Parker, 22i By the 5 1st 
killing flesh in Lent are made subject to of the queen’s injunctions, in 1559, no one 
a specific penalty of 20? , which was might print any book or paper what- 
levied upon one man. Strype’s Annals, sop\er unless the same be first licensed 
1 235. Tins seems to have been illegal by the council or ordinary 

b Lord Camden, m It 66 See Har- l A proclamation, dated Peb, 1589, 
grave’s preface to Hale de Jure Coronas, against seditious and schi^matical books 
in Law Tracts, vol, i and untings, commands all persons who 

I We find an exclusive privilege granted shall have m their custody any such libels 
in 1563 to Thomas Cooper, afterwards against the order and government of the 
bishop of Winchester, to pnnt his The- church of England, oi the rit(’s and cere- 
saurus, or Latin dictionary, for twelve monies used in it, to bring and deliver up 
years— Eymei, xv 620; and to Richard the same with convenient speed to their 
Wright to print his translation of Tacitus ordinary. Life of Win 1 gift, Appendix 
during his natuial life , any one mfrmg- 126 Tlrs has pi obably been one caim 
ing this puvjlege to forfeit 105 for every of the e\ tieme scarcity of the pilntanical 
ormted copy Id xvi. 97, pamphlets. 
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books taken away ; several of whicb were bnt materials 
for Ms Mstory.’^ Whitgift, in tins, as in every otlier 
respect, aggravated tke rigour of preceding times. At 
bis instigation tbe star-chamber, 1585, published oi di- 
nances for the regulation of the press. The pieface to 
these recites “ enormities and abuses of disorderly per- 
sons professing the art of printing and selling books ” to 
have more and more increased in spite of the oidinances 
made against them, which it attiibntes to the inade- 
quacy of the penalties hitherto inflicted. Every printer 
therefore is enjoined to certify his pi esses to the Sta- 
tioners’ Company, on pain of having them defaced, and 
suffeiing a year’s imprisonment. Kone to print at all, 
under similar penalties, except in London, and one in 
each of the two universities. No printer who has only 
sot up his tiade within six months to oxeicise it any 
longer, nor any to begin it in future until the excessive 
multitude of printers be diminished and brought to such 
a number as the aiohbishop of Canterbury and bishop of 
London for the time being shall think convenient ; but 
whenever any addition to the number of master printers 
shall be required, the Stationers’ Company shall select 
proper persons to use that calling with the appiohation 
of the ecclesiastical commissioners. None to print any 
book, matter, or thing whatsoever, until it shall have 
been first seen, perused, and allowed by the archbishop 
of Canierbuiy or bishop of London, except the queen’s 
printer, to be appointed for some special service, or 
law-prmteis, who shall require the licence only of the 
chief justices. Everyone selling books piinted contrary 
to the intent of this oidinance to suffei three months’ 
imprisonment. The Stationers’ Company empowered to 
search houses and shops of printeis and booksellers, and 
to seize all books printed in contravention of this ordi- 
nance, to destroy and deface the presses, and to ariest 
ami bring before the councE those who shall have 
offended therein.” 

™ Stiype’s 134, and Append, favouring the two parties adverse to the 

43, ’tv here a list of these books is given chinch, he permitted nothing tc appear 

^ Strype’s Whitgift, 222, and Append, that interfered in the least 'with iis own 
04. The archbishop tSKOTcised his power notions Thus 'we find him seizing an 
ovAf the press, as may be supposed, edition of some works of Hugh Brough- 
witli little moderation. Not confining ton, an eminent Hebrew scho-ar 'Ihis 
hmiself to the suppression of books leained divine dificrcd frem Whitgift 
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Tiie forms of Englisli law, however inadequate to de- 
fend tlie subject in state prosecutions, imposed a degree 
of seeming restraint on the crown, and wounded that 
pride which is commonly a yet stronger sentiment than 
the hist of powei with princes and their counsellors. 
It was possible that juries might absolve a prisoner ; it 
was always necessary that they should be the arbiteis 
of his fate. Delays too were interposed by the regular 
piocess; not such, perhaps, as the life of man should 
roquiie, yet enough to w^eaken the terrors of summary 
punishment. Kings love to display the^ divinity with 
which their flatterers invest them in nothing so much as 
the instantaneous execution of their will, and to stand 
3 evealed, as it were, in the storm and thunderbolt, when 
their power breaks through the operation of secondary 
causes, and awes a prostrate nation without the inter- 
vention of law. There may indeed be times of pressing 
danger, when the conservation of all demands the sacrifice 
of the legal rights of a few ; there may be circumstances 
that not only justify, but compel, the temporary aban- 
donment of constitutional forms. It has been usual for 
all governments, during an actual rebellion, to proclaim 
martial law, or the suspension of civil jurisdiction. And 
this anomaly, I must admit, is very far from being less 
indispensable at such unhappy seasons, in countries 
whoio the ordinary mode of tiial is by jury, than wheie 
the right of decision resides in the judge. But it is of 
high importance to watch with extreme jealousy the 
disposition towards which most governments are prone, to 
introduce too soon, to extend too fc, to retain too long, 
so perilous a remedy. In the fourteenth and fifteenth 
contuiies the couri of the constable and marshal, whose 
juiisdiction was considered as of a military natuie, and 
■whose proceedings were not according to the course of 
the common law, sometimes tried offenders by what was 
called mariial law, but only, I believe, either during, or 
not long after, a serious rebellion. This tribunal fell 
irto disuse under the Tudors. But Mary had executed 
some of those taken in Wyatfs insuirection without 

about Christ’s descent to hell. It is candour, is also a glaring evidence of the 
amusing to read that ultimately the advantages of that free inquiry he had 
IMumate came over to Broughton’^ opi- sought to suppress P 384 , 431 . 

UloR 'ft hxch . if it proves some degi ee of 
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regiilai' process, tlioiigli their leader had his trial by a 
Jiiiy. Elizabeth, always hasty in passion and quick to 
})unish, would have lesorted to this summary course or 
a slighter occasion. One Peter Burchell, a fanatical 
puritan, and peihaps insane, conceiving that sir Chi is 
topher Hatton was an enemy to true religion, detei- 
mined to assassinate him. But by mistake he wounded 
instead a famous seaman, captain Hawkins. For this 
ordinary ciime the queen could hardly be prevented 
from directing him to be tiled instantly by martial law. 
Her council, howevei (and this it is important to ob- 
seive), resisted this illegal proposition with spiiit and 
success."^ AVe have indeed a proclamation some years 
afici wards, declaiing that such as brought into the king- 
dom or dispersed papal bulls, or traitorous libels against 
the queen, should with all seveiity be proceeded against 
by her majesty’s lieutenants or their deputies by martial 
law, and suffer such pains and penalties as they should 
inflict, and that none of hei said lieutenants or their 
deputies be any wise impeached, in body, lands, or 
goods, at any time horcdfter, for anything to be dune or 
executed in the punishment of any such offender, accord- 
ing to the said maitial law, and the tenor of this pro- 
cdriiualion, any law or statute to the contrary in anywise 
notwithstanding.^’ This measure, thougli by no means 
eunslilnlional, finds an a2iology in the ciicumstances ot 
the time. It bears date the 1st of July, 1588, when 
within the la^ise of a few days the vast armament of 
Spain might effect a landing u^ion our coasts ; and j>ros- 
pectively to a crisis when tlie nation, struggling for life 
against an invader’s grahji, could not afford the protection 
of law to domestic traitors. But it is an unlm^iiiy conse- 
quence of all deviations from the even course of law, 
that the foiced acts of overruling necessity come to he 

® CnTOclen, 449 , Sti jape’s Annals, ii 288 It is ‘'Uid, -nlncli is full as strange, tliat 
The queen had been told, it seems, of the bishops were about to pass sentence 
what was done iti Wyatt's business, a on him for heresy, in having assei ted 
case not at all parallel , though theie was that a papist might lawfully be killed, 
no sufficient necessity even in that in- He put an end, ho \ve\ or, to this dilemma, 
stance to justJy ilie proceeding by mar- by cleaving the skull of one ot the 
tial law. But bad precedents alw^ays keepers in the Tower, and was hanged m 
beget “ prngeniem vitiosiorem,” a common w ay 

There was a difficulty how to punish P Stiype’s Annals, in. SIo , Life ol 
Burchell capiully, w'hicli probably sug- Whilgift, Append. 126. 
g»‘sted to the queen this strange expedient 

FOL T. ^ 
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distorted into piecedents to serve tlie purposes of aibi- 
Markai trarj power. No otlier measuie of Elizabetli's 
reign can be compared, in point of ^ violence 
and illegality, to a commission in July, 1595, diiected to 
sir Thomas Wilford, whereby, upon no other allegation 
than that there had been of late “ sundry gveat unlawful 
assemblies of a number of base people in riotous soi-t, 
both in the city of London and the suburbs, for the sup- 
pression whereof (for that the insolency of many despe- 
rate offenders is such that they caie not for any oi dinary 
punishment by imprisonment) it was found necessary to 
have some such notable rebellious persons to be speedily 
suppressed by execution to death, according to the justice 
of martial law,” he is appointed provost-martial, with 
anthoiity, on notice by the magistrates, to attach and 
seize such notable lebellious and incoriigible offendeis, 
and in the presence of the magistiates to execute them 
openly on the gallows. The commission empowers him 
also “ to repair to all common highways near to the city 
which any vagi ant persons do haunt, and, with the 
assistance of justices and constables, to apprehend all 
such vagrant and suspected persons, and them to deliver 
to the said justices, by them to be committed and exa- 
mined of the causes of their wandering, and, finding 
them notoriously culpable in their unlawful manner of 
life, as incorrigible, and so certified by the said justices, 
to cause to be executed upon the gallows or gibbet some 
of them that are so found most notorious and mcoirigible 
offenders ; and some such also of them as have manifestly 
broken the peace since they have been adjudged and 
condemned to death for foimer offences, and had the 
(pieen’s pardon for the same.” 

This peremptory style of superseding the common 
law was a stiotch of pieiogative without an adequate 
parallel, so far as T know, in any fanner jienod. It is 
to be lemarked that no tumults had taken place of any 
political character or of senous importance, some riotous 
apprentices only having committed a few disorders.'' But 
rather more than usual suspicion had been excited about 
the same time by tlie intrigues of the jesuits in favour 
of Spain, and the queen’s advanced age had begun to 


^ Rymer, xvi 270 


Carte, 693, from Stow. 



Rliz. — O oTernment. MARTIAL LAW. 2*ib 

renew men’s doubts as to tlie succession. Tbe ra-pid 
increase of London gave evident uneasiness, as tlie pro- 
clamations against new buildings show, to a very cautious 
administration, environed by bold and inveteiate enemies, 
and entirely destitute of regular tioops to willistaiid a 
sudden insuirection. Circumstances of wbicli we are 
ignoiant, I do not question, gave rise to tins extiaoi di- 
nary commission The executive government in modern 
times lias been invested with, a degiee of coeicivc power 
to maintain obedience of wbich our ancestois, in tlie 
most aibitraiy reigns, bad no practical expeiience. il 
we reflect upon tbe multitude of statutes enacted since 
the days of Elizabeth in order to restrain and suppress 
disorder, and, above all, on tbe prompt and certain aid 
that a disciplined army affords to our civil authorities, 
we may be inclined to think that it was laiher the 
weakness than the vigour of her government which led 
to its inquisitorial watchfulness and harsh measuies of 
prevention. We find in an earlier part of her leign an 
act of state somewhat of the same chaiacter, though 
not perhaps illegal. Lotteis weie wiitten to the shenfis 
and justices of divers counties in 1569, directing them 
to apprehend, on a ceitain night, all vagabonds and idle 
persons having no master nor means of living, and either 
to commit them to prison or pass them to their pioper 
homos. This was repeated seveial times ; and no less 
than 13,000 persons weie thus apprehended, chiefly in 
the north, whicli, as Stiypc says, very much broke the 
lebellion attempted in that year.® 

Amidst so many infiingements of the fieedom of com- 
meice, and with so piecarious an enjoyment of personal 
liberty, the English subject continued to pnde himself 
in his immunity from taxation without consent of parlia- 
ment. This privilege he had asseried, though not with 
constant success, against the rapacity of Henry VIJ. and 
the violence of his son. Is or was it ever disputed in 
theory by Elizabeth. She retained, indeed, notwith- 
standing the complaints of the merchants at her acces- 
sion, a custom upon cloths, arbitrarily imposed by her 
sister, and laid one herself upon sweet wines. But she 
made no attempt at levying internal taxes, except that 


n 2 


‘ Strype'^s Atmais, i 535. 
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Llio clergy were called upon, in 1586, for an aid not 
gianted in convocation, but assessed by tlie arelideacon 
according to the value of their benefices, to which they 
naturally showed no little leluctance^ By dint of singu- 
lar fmgality she continued to steer the true conise, so as 
to keep her popularity undiminished and her prerogative 
unimpaired — asking very little of her subjects* money 
in pailiaments, and being hence enabled both to have 
long breathing times between their sessions, and to meet 
thorn without coaxing or wrangling, till, in the latter years 
of her reign, a foreign war and a rebellion in Ireland, 
joined to a rapid depreciation in the value of money, 
rendered her demands somewhat higher. But she did 
not abstain from the ancient practice of sending privy- 
seals to boirow money of the wealthy These were not 
considered as illegal, though plainly foi hidden by the 
statute of Eichard III. ; for it was the fashion to set 
aside the authoiity of that act, as having been passed by 
an tisurper. It is impossible to doubt that 
uSy°not ®^^ch loans were so far obtained by compulsion, 
'v ^ gentleman or citizen of sufficient 

vu nil aiy ability refusing compliance would have dis- 
covered that it were far better to part with his mone^r 
than to incur the council’s displeasui e. We have indeed 
a letter from a lord mayor to the council, infoiming them 
that he had committed to prison some citizens for re- 
fusing to pay the money demanded of them.“ But the 


t Stiype, 111 Appoml 14'r This tvas 
exacted in order to laisc men for beivice 
m the Low Countnch But the boneiicod 
clergy wore always hound to fuinifh 
horses and armoui, or then value, tor the 
defence of the kingdom m pent of inva- 
sion or lebellion An instance of their 
being called on for such a contingent 
ocouired m 1569 Stij^ie s Paikei, 273 , 
and Uymer will supply many others m 
eaiher times 

The magistrates of Cheshire and Lan- 
cashire had imposed a charge of eight- 
pence a week on each parish ot those 
counties for the maintenance of recusants 
ill tustodv This, though very nearly 
borne out by the letter of a i ecent statute, 
14th Eiiz c 5, w as conceived by the in- 
habitants to be against law. We have, 
n Strype’s Anna! a, v ol. in. Append, a&r 


a letter from the privy-conncil, directing 
the chaige to be taken off It is only 
worth noticing as it illustrates the 
jealousy which the people entertained of 
anything approaching to taxation w ith- 
oiit consent of pailiament, and the cau- 
tion of the ministry in not pushing any 
exeition of prerogative farther than 
would readily be endured. 

Mnrden, 632 That some degree of 
intimidation was occasionally made use 
of may bo inferred from the following 
letter of sir Henry Gholmley to the mayor 
and aldermen of Chester in 1597. He 
informs them of letters received by him 
irom the council, “whereby I am con- 
manded in all haste to TGiiuire you that 
T‘>nand every of you send in your several 
al money unto Torploy (Tarporly) 
ca Pficla^ next the 23id December, or 
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qneen seems to have been punctual in their speedy re- 
payment according to stipulation, a virtue somewhat 
unusual with royal debtors. Thus we find a proclama 
tion in 1571, that such as had lent the queen money in 
the last summer should receive repapnent in hlovombcr 
and December.'" Such loans were but an anticipation of 
her regular revenue, and no great haidship on rich 
merchants, who, if they got no inteiestfor their money, 
were recompensed with knighthoods and giacious words. 
And as Elizabeth incurred no debt till near the conclu- 
sion of her reign, it is probable that she never had bor- 
rowed more than she was sure to lepay. 

A letter quoted by Hume fiom lord Burleigh’s papers, 
though not written by him, as the historian asseits, and 
somewhat obscure in its purport, appears to warrant the 
conclusion that he had revolved in his mind some pro- 
ject of raising money by a general contribution or bene- 
volence from persons of ability, without purpose of 
repayment. This was also amidst the difficulties of the 
year 1569, when Cecil peihaps might be afiaid of mect- 


else that you and every of you give me 
meeting there, the said day cand place, to 
entei severally into bond to her highness 
for your appearance lorthwith before 
their lordships, to show cause w herefore 
you and every of you should reluse to 
pay her majesty loan according to her 
highness’ several privy-seals by foil 
receiv ed letting you u it that I am now 
directed by other letters from their loid- 
ships to pay over tlie gaid money to the 
nse of her majesty, and to send and 
certify the said bonds so taken, wh^ch 
praying you heartily to considei of as the 
last direction of the service, I heartily 
bid you faiev ell ” IlaiL MSS 2173, 10. 

* Strypo, n 102 In na-^mes, p 518, 
is the form of a ciicular letter or privy- 
seal, as it was called fiom passing that 
office, sent in 1369, a year of great dif- 
hciilty, to those of whose aid the queen 
stood in need. It contains a promise of 
repayment at the expiration of twelve 
months. A similar application vv as made, 
through the lord-heutenants in their 
several counties, to the wealthy and well- 
disposed, in 1588, immediately after the 
dcstnietion of the Armada. The loans 
are asked ^ only for the space of a year, 
* ns herctofo) e has been yielded unto her 


majesty in times of less need and dangci , 
and yet always fully repaid” Strype, 
111 535 Large sums of money ai e said 
to have been demanded ol the citizens 
of London in 1599 Gaite, 675 It is 
peihaps to this year that we may refer a 
cuiious fact mentioned in Mr Justice 
Hutton's judgment m the case of sliip- 
moiioy “ In the time of queen Lhzabeth 
(he s lys), who wms a gracious and a glo- 
rious queen, yet m the end of her leign, 
W'hethcr thiuugh covetousness or by 
reason of cue wars that came upon hei, 1 
know not by what council she desired 
benevolence, the statute of 2nd Pachard 
III w'as piossed, yet it went so far that 
by commission and direction money was 
gathered m every inn of comt, and 1 
myself for my part paid tw enty shilhnas 
But wffien the queen was informed by 
her judges that this kind of proceeding 
wms against law, she gave diiections to 
pay all such sums as w eie collected back , 
and so I (as all the rest of cm housp, and 
as I think of other bouses too) had my 
twenty shillings repaid me again; and 
pnvy councillors were sent down to all 
parts, to tell them '.that it was for the do. 
fence of the reaim, and it should be repaid 
themagam" State Trials, m 1399. 
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mg parliament, on account of the factions leagued against 
himself. Bui as notMng faitlier was done in this matter, 
we must presume that he perceived the impiacticahility 
of so nnconstitutiona] a scheme.^ 

Those whose cmiosity has led them to somewhat more 
Character acquaintance with the details of English history 
of lord ^ under Elizabeth than the pages of Camden or 
Mnum? ^ Hnme will afford, cannot but have been struck 
irahon T^^ith the pei’pctual interference of men in power 
with matters of piivate concern. I am far fiom pie- 
tending to know how far the solicitations for a prime 
minister’s aid and inffiience may extend at piesent. Yet 
one may think that he would hardly be employed, like 
Cecil, where he had no personal connection, in recon- 
ciling family quariels, interceding with a landloid for 
his tenant, or peisuading a rich citizen to bestow his 
daughter on a young loid. We are sure, at least, that 
he would not use the air of authoiity upon such occasions. 
The vast collection of lord Buileigh’s letters in the 
Museum is full of such petty matters, too insignificant 
for the most part to be mentioned even by Stiype."' They 
exhibit, however, collectively, a curious view of the 
manner in which England was managed, as if it had 
been the household and estate of a nobleman under a 
strict and prying steward. We aie told that the relaxa- 
tion of this minister’s mind was to study the state of 
England and the pedigrees of its nobility and gentry ; 
of these last he drew whole books with his own hands, 
so that he was better versed in descents and families 
than most of the heralds, and would often surprise per- 
sons of distinction at his table by appearing better 

y Haynes, 518 Ilume has exaggerated honse, which will he disagreeable ; hopes 
this, like other facts, in his very able, hut therefore Sir William C will speak in his 
paitial, sketch of the constitution m behalf” Feh 4, 1566 Id 14 - “Loid 
Elizabeth’s reign Stafford to lord Burleigh, to further a 

2 The following are a few specimens, match between a certain rich citizen’s 
copied from the Lansdowne catalogue daughter and his son, he requests lord 
“ Sir Antony Cooke to Sir William Cecil, B. to appoint the father to meet him 
that he would move Mr Peters to re- (lord Stafford) some day at his house, 
commend Mr Edward Stanhope to a ‘where I will m few words make him so 
cermiii young lady of Mr P.’s acquaint- reasonable an ofier as 1 trust he will not 
ance, whom Mr. Stanhope was desirous disallow ’ ” Ixviii 20 “ Lady Zouch to 

to marrjx” Jan 25, 1563, ls5,i 13 “Sir loid Burleigh, for Ms friendly interpo- 
John Blason to Sir William Cecil, that he sition to reconcile lord Zouth, her hus- 
fearb his young landlord, Spelman, has band, who had forsaken her througn 
Intentions of turning him out of his jealousy.” 1593 la.xiv. ^2 
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acquainted witli their manors, parks, and woods, than 
themselves/ Bnch knowledge was not sought by the 
crafty Cecil for mere diversion’s sake. It was a main 
part of his system to keep alive in the English gentry a 
persuasion that his eye was upon them. Ko minister 
was ever more exempt fiom that false sectniiy which 
is the usual weakness of a court His failing was rather 
a bias towards suspicion and timidity ; there were times, 
at least, in which his strength of mind seems to have 
almost deserted him through sense of the perils of his 
sovereign and country. But those penis appears less to 
us, who know how the vessel outiode them, than they 
could do to one harassed by continual informations of 
those numerous spies whom he employed both at home 
and abroad. The one word of Burleigh’s policy was 
prevention , and this was dictated by a consciousness of 
wanting an armed force or money to suppoit it, as well 
as by some uncertainty as to the public spirit in respect 
at least of religion. But a government that directs its 
chief attention to prevent offences against itself is in its 
very nature incompatible with that absence of restiaint, 
that immunity from suspicion, in which civil liberty, as 
a tangible possession, may be said to consist It appears 
probable that Elizabeth’s administration carried too far, 
oven as a matter of policy, this precautionary system 
upon which they founded the penal code against |)opery ; 
and we may surelj^ point to a contrast very advantageous 
to our modem constitution in the lenient treatment 
which the Jacobite faction experienced fiom the piinces 
of the house of Hanover. She leigned, however, in a 
]>eriod of real difficulty and danger. At such seasons 
few ministers will abstain from arbitrary actions, except 
those who are not strong enough to practise them. 

I have traced, in another work, the acquisition by the 
house of commons of a practical right to inquiie 
into and advise upon the public administration 
of affairs during the icigns of Edward III., ii'^useof 
Richard II., and the princes of the line of Lan- 
caster. This energy of parliament was quelled by the 
civil wars of the fifteenth century , and, whatever may 
have passed in debates within its walls that have not 


Bioj^rapliia Bntanmca, art Cecil. 
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been preserved, did not often display itself in any overt 
act under the flist Tudors. To grant subsidies wbicli 
conld not be raised by any other conise, to propose 
statutes which were not binding without their consent, 
to consider of public giievances, and proem e their 
ledress either by law or petition to the ciovn, were 
their acknowledged constitutional privileges, which no 
sovereign oi minister ever pietended to deny. For this 
end liberty of speech and free access to the loyal person 
were claimed by the speaker as customary piivileges 
(though not quite, in his modem language, as undoubted 
rights) at the commencement of every parliament. Bnt 
the house of commons in Elizabeth’s leign contained 
men of a bold and steady patiiotism, well lead in the 
laws and records of old time, sensible to the dangeis of 
their countiy and abuses of government, and conscious 
that it was their privilege and theii duty to watch over 
the common weal. This led to several conflicts between 
the crown and parliament, wherein, if the former often 
asserted the victory, the latter sometimes kept the field, 
and was left on the whole a gainer at the close of the 
campaign. 

It would surely be erroneous to conceive that many 
acts of government in the four preceding leigns had not 
appeared at the time arbitrary and unconstitutional. If 
indeed we aie not mistaken in judging them accoiding 
to the ancient law, they must have been viewed in the 
same light by contemporaiies, who were full as able to 
try them by that standard. But, to repeat what I have 
once before said, the extant documents from which we 
draw our knowledge of constitutional history under 
those reigns are so scanty, that instances even of a suc- 
cessful parliamentary resistance to measuiesof the crown 
may have left no memoiial. The debates of parliament 
are not preserved, and very little is to be gained from 
such histories as the age produced. The complete bar- 
renness indeed of Elizabeth’s chroniclers, Hollmgshed 
and Thin, as to every parliamentary or constitutional in- 
formation, speaks-of itself the jealous tone of her adminis- 
tration. Camden, writing to the next generation, though 
far from an ingenuous historian, is somewhat less under 
resiraint. This forced silence of history is much more 
to be suspected after the use of luinting and the Eefor- 
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mation tlian in the ages wlien monks compiled annals in 
their convents, reckless of the censure of courts, because 
independent of their permission. Grosser ignorance of 
public transactions is undoubtedly found in the chro- 
nicles of the middle ages , but far less of that deliberate 
mendacity, or of that insidious suppiession, by which 
fear, and" datteiy, and hatred, and the thirst of gam, 
have, since the invention of punting, corrupted so much 
of histoiical literature throughout Euiope. ¥/e begin, 
however, to find in Elizabeth’s reign more copious and 
unquestionable documents for pailiamentary history. 
The regular journals indeed aie }iartly lost ; nor would 
those which remain give us a sufficient insight into the 
spirit of pailiainent without the aid of other sources. 
But a volume called Sir Simon D’Ewos’s Journal, part 
of which is copied from a manuscript of Heywood 
Townsend, a member of all parliaments from 1580 to 
1601, contains minutes of the most inteiesting debates 
as well as transactions, and for the first time renders us 
acquainted with the names of those who swayed an 
English house of commons.^ 

There was no peiil mure alarming to this kingdom 
during the queen’s reign than the piecarious- 
ness of her life — a thiead wdieicon lis tran- tmemmg 
quillity, if not its icligion and independence, succe&- 
was suspended. PTence the commons felt it an 
imperious duty not only to lecommend her to many, 
but, when this was delayed, to solicit that some limita 
tions of the ciown might be enacled in failure of her 
issue. The foimei request she evaded without over 
manifesting much disploasuie, though not sparing a hint 
that it was a little beyond the piovinco of pailiament. 
Upon the last occasion indeed that it was preferied, 
namely, by the speaker in 1575, she gave what from any 
other woman must have appealed an assent, and almost 
a promise. But about dodaiing the succession she wus 
always very sensible. Through a policy not perhaps 
entirely selfish, and certainly not eiioneous on selfish 
principles, she was determined never to pronounce 
among the possible competitors for the tin one. Least 
of all could she biook the inter meddling of pailiament in 

b To%vusend*s inf»T»iiscnpt has heer that D’Ewes nas omitted a/iythiiitj c{ 
separately published; tut I ilo uot find consequence. 
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STicli a concern. *Tlie commons first took up this busi- 
ness in 1562, when there had begun to bo much debate 
in the nation about the opposite titles of the queen of 
Scots and lady Catherine Grey . and especially m con- 
sequence of a dangerous sickness the queen had just 
experienced, and which is said to have been the cause of 
summoning parliament. Their language is wary, pray- 
ing her only by “ proclamation of certainty already pro- 
vided, if any such be,” alluding to the will of Henry 
VIII., “ or else by limitations of coitainty, if none be, to 
provide a most gracious remedy in this great necessit}^ 
ofiering at the same time to concur in provisions to 
guarantee her personal safety against any one ivho might 
be limited in remainder. Elizabeth gave them a toler- 
ably courteous answer, though not without some intima- 
Difference tion of her dislike to this addiess.^ But at their 
betweL meeting, which was not till 1 566, the hope of 

the queen her own mariiage having grown fainter, and the 
Sfnrm” circumstances of the kingdom still more power- 
1566 fully demanding some security, both houses of 
parliament united, with a boldness of which there had 
perhaps been no example for more than a hundred years, 
to overcome her lepugnance. Some of her own council 
among the peers are said to have asserted in their places 
that the queen ought to be obliged to take a husband, or 
that a successor should be declared by pailiament against 
her will. She was charged with a disregard to the state 
and to posterity. She would prove, in the uncourtly 
phrase of some sturdy members of the lower house, a 
stepmother to her country, as being seemingly desirous 
that England, which lived as it were in her, should rather 
expire with than suivive her ; that kings can only gain 
the affections of their subjects by providing for their 
welfare both while they live and after their deaths ; nor 
did any but princes hated by their subjects, or faint- 
hearted women, ever stand in fear of their successors.® 
But this great princess wanted not skill and courage to 

° D’Ewes, p. 82 , Strype, i 258 ; from abridgment of one ■which she made in 
which latter passage it seems that Cecil 1566, as ITEwes himself afterwards con- 
was rather adver&e to the proposal fesses Her real answer to the speaker 

d D’Ewes, p 85 The speech which m 1563 is m Harrington’s Nugse Anti- 
Hume, on D’Ewes’s autlionty tas put qum, vol i p 80 
into the queen’s mouth at the end of ® Camden, p 100 
tins session, is but an imperfect copy nr 
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resist tMs nnnsual importunity of parliament. Tlie 
peers, wiio liad forgotten tlieir cnstomaiy respectfulness, 
were cxcliidecl the piesence-cliamhertill they made their 
submission. She prevailed on the commons, through 
her ministers who sat thoie, to join a lequest for her 
marriage with the more unpalatable alternative of nam- 
ing her successor , and when this lequest was piesented, 
gave them fair words and a soit of assurance that their 
desires should by some moans be fulfilled.^ When they 
continued to dwell on the same tojiic in their speeches, 
she sent messages through her ministers, and at length 
a positive injunction through the speaker, that they 
should proceed no fuidher in the business. The house, 
liowever, was not in a temper for such ready acqui- 
escence as it sometimes displayed. Paul Wentworth, a 
bold and plain-spoken man, moved to know whether the 
queen’s command and inhibition that they should no 
longer dispute of the matter of succession, were not 
against their libeidies and piivileges. This caused, as 
we are told, long debates, which do not appear to have 
terminated in any lesoliition.s But, more piobably hav- 
ing passed than we know at present, the queen, whose 
haughty temper and tenaciousness of prerogative were 
always within check of her discretion, several days after 
announced through the speaker that she revoked her 
two former commandments; “which revocation,” says 
the journal, “ was taken by the house most joyfully, 
with hearty pray'er and thanks for the same.” At the 
dissolution of this parliament, which was peihaps deter- 
mined upon in consequence of their steadiness, Elizabeth 
alluded, in addressing them, with no small bitterness to 
what had occurred.*" 

This is the most serious disagreement on record be- 
tween the crown and the commons since the days of 
Eichard II. and Henry lY. Doubtless the queen’s 
indignation was excited by the nature of the subject her 
parliament ventured to discuss, still more than by her 
general disapprobation of their inteiference in matters 
of state. It was an endeavour to penetrate the great 

f The courtiers told the house that the S D’Ewes, p. 128 

queen intended to marry, in order to divert h Id p 116. Journals, 8th Oct, 25 th 
them from then request that they would JSfov , 2nd Jan. 
name her successor Strype, vol i. p 4.94. 
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secret of lier reign, in preserving wliicli slie conceived 
her peace, dignity, and personal safct}’- to be bound np. 
There wore, in her opinion, as she intimates in her speech 
at closing the session, some^imdcrhand movers of this 
intrigue ^(whether of the Scots or Suffolk faction does not 
appear), who were more to blame than even the speakers 
in parliament. And if, as Cecil seems justly to have 
thought, no limitations of the crown could at that time 
have been effected without much peril and inconvenience, 
we may find some apology for her waimth about their 
precipitation in a business which, even according to our 
present constitutional usage, it would naturally be for 
the government to bring forward. It is to be collected 
fiom Wentworth’s motion, that to deliberate on subjects 
affecting the commonwealth was reckoned, by at least a 
large part of the house of commons, one of their ancient 
privileges and liberties. This was not one which Eliza- 
beth, however she had yielded for the moment in revok- 
ing her prohibition, ever designed to concede to them. 
Such was her fnigality, that, although she had remitted 
a subsidy granted in this session, alleging the very 
honourable leason that, knowing it to have been voted 
in expectation of some settlement of the succession, she 
would not accept it when that implied condition had not 
been fulfilled, she was able to pass five years without 
Sebsion again convoking her people. A parliament 
oiisn met in April, 1571, when the loid keeper 
Bacon,* in answer to the speaker’s customary request for 
freedom of speech in the commons, said that ‘‘ her ma- 
jesty having experience of late of some disorder and 
certain offences, which, though they were not punished, 
yet were they offences still, and so must be accounted, 
they would therefore do well to meddle with no matteis 
of state but such as should be propounded unto them, 
and to occupy themselves in other matters concerning 
the commonwealth.” 

The colnmon^5 so far attended to this intimation that 
influence ocecdings about the succession appear to 

of ha,ve taken place in this parliament, except such 

pSiSyit calculated to gratify the queen. We 

ar ismen . perhaps except a biil attainting the queer 
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of Scots, wliicli was rejected in tlie tipper liotiso. But 
they entered for tlie first time on a new topic, whicli did 
not cease for the rest of tins leign to fumisli matter of 
contention witli tlieir soTereign. The party called 
puritan, inclnding sncli as chai ged abuses on the actual 
government of the church, as well as those who objected 
to part of its lawful discipline, had, not a little in con- 
sequence of the absolute exclusion of the catholic gentry, 
obtained a very considci able strength in the commons. 
But the queen valued her ecclesiastical siqneinacy more 
than any part of her pieiugative. Next to the succession 
of the crown, it was the point she could least endure to 
be touched. The house had indeed resolved, upon read- 
ing a bill the first time for reformation of the Common 
Prayer, that petition be made to the queen’s majesty for 
her licence to proceed in it before it should be faither 
dealt in. But Strickland, who had proposed it, was sent 
for to the council, and rcstiained fiom appearing again 
in his place, though put under no confinement. TTis 
was noticed as an infimgement of their liberties. The 
ministeis endeavoured to excuse his detention, as not 
intended to lead to any seventy, nor occasioned by any- 
thing spoken in that house, but on account of his inti o- 
ducing a bill against the pierogative of the queen, which 
was not to be tolerated. And instances wnrc quoted of 
animadversion on speeches made in pailiament. But 
Mr. y el vert on maintained that all matters not tieason 
able, nor too much to the delegation of the impeiial 
crown, weie tolerable thcie, vhoie all things came to be 
considci ed, and wdiere tlieie waas such fulne.^s of power 
as oven the right of the crown was to be detoi mined, 
which it would lie high treason to deny. Princes were 
to have their preiogatives, but yet to be confined within 
reasonabio limits. The queen could not of herseK make 
law^s, neither could she hi eak them. This was the true 
voice of English liberty, not so new to men’s ears as 
Hume has imagined, though many theio wnre who would 
not forfeit the court’s favour by utteiing it. Such 
speeches as the histoiian has quoted of sir Ilumphi'ey 
Gilbeit, and many such maybe found in the proceedings 
of this reign, are rather directed to intimidate the house 
by exaggemting their inability to contend with the crown, 
than to prove the law of the land to be against them. In 
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tlie present affair of Strickland it became so evident tkaf 
the commons would at least address the queen to restore 
him, that she adopted the course her usual piiidenee in- 
dicated, and peimitted his return to his house. But she 
took the lefuimation of ecclesiastical abuses out of them 
hands, sending word that she would have some articles 
for that purpose executed by the bishops under her royal 
supremacy, and not dealt in by pailiament. This did 
not prevent the commons from pioceeding to send up 
some bills in the upper house, where, as was natural to 
expect, they fell to the giound ^ 

This session is also remarkable for the first marked 
complaints against some notoiious abuses which defaced 
the civil government of Elizabeth “ A member having 
rather prematurely suggested the offer of a subsidy, 
several complaints were made of ii regular and oppressive 
practices, and Mr. Bell said that licences granted by the 
crown and other abuses galled the people, intimating 
also that the subsidy should be accompanied by a re- 
dress of giievanccs.“ This occasion of introducing the 
subject, though strictly constitutional, was likely to 
cause displeasure. The speaker informed them a few 
days after of a message from the queen to spend little 
time in motions, and make no long speeches." And Bell, 
it appears, having been sent for by the council, came 
into the house “ with such an amazed countenance, that 
it daunted all the rest,’’ who for many days durst not enter 
on any matter of importanco.^ It became the common 
whisper, that no one must speak against licences, lest 
the queen and council should be angry. And, at the 
close of the session, the lord keeper severely rejirimanded 
those audacious, arrogant, and presumptuous members, 
who had called her majesty’s giants and prerogatives in 
question, meddlmg with matters neither pertaining to 
them, nor within the capacity of their understanding.'^ 

The parliament of 1572 seemed to give evidence of 
their inheriting the spirit of the last by choosing Mr, 

D’Ewes, 156, &c. There is no to tlie speaker for calling her majesty’s 
mention of Strickland’s hnsmess in the letters patent in question^ Id. 115. 
oumal n 158 Journals, Y Apr. 

“ Something of this sort seems to have ° Journals, 9 and 10 Apr. 
occurred in the session of 1566, as may P D’Ewes, 159 
be inferred from Uie lord keeper’s reproof Id. 151. 
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Bell for tlieir speaker.'’ But very little of it appeared in 
tlxeir proceedings. In tkeir first sliort session, ckiefly 
occupied by tke business of the queen of Scots, the most 
remarkable circumstances aie the following. The com- 
mons were desirous of absolutely excluding Mar}" from 
inheriting the ciown, and even of taking away her life, 
and had piepared bills with this intent. But Elizabeth, 
constant to her misteiious policy, made one of her 
ministers inform them that she would neither have the 
queen of Scots enabled noi disabled to succeed, and willed 
that the bill respecting her should be diawn by her 
council and that in the mean time the house should not 
enter on any s])eeches or arguments on that matter.'* 
Another circumstance worthy of note in this session is 
a signification, through the speaker, of her majesty’s 
pleasure that no bills concerning religion should be 
received, unless they should be first considered and 
approved by the cleigy, and lequiring to see cei tain bills 
touching rites and ceremonies that had been read in the 
house. The bills were accoidingly oidered to be de- 
livered to her, with a humble piayer that, if she should 
dislike them, she would not conceive an ill opinion of 
the house, or of the parties by whom they were pre- 
feired.* 

The subniLssiveness of this pailiament was doubtless 
owing to tlio queen’s vigorous dealings vdth the 
last. At their next meeting, which was not 
till Febiuary 1575-6, Peter W entworth, brothci 
I believe of the poison of that name bcfoic- 
montioned, broke out, in a speech of uncommon boldness, 
against her arbiti ary encroachments on their jnivileges. 
The liberty of fiee speech, he said, had in the two last 
sessions been so many ways infiinged, that they were in 
danger, while they contented themselves with the name, 
of losing and foiegoing the thing. It was common for 
a rumour to spiead thiough that house, “ the queen likes 
or dislikes such a matter , beware what you do.” Mes- 

Bell, I suppose, had reconciled him- quent In Strype s Annals, vol ir. p. 124, 
self to the court, \T.lnch would ha\e we find instructions foi the speaker’s 
approved no speaker chosen without its ‘;peech in 15£>2, drawn up by lord Bar- 
recommendation There was alw ays an leiah, as might very likely be the ca.e or 
understanding between this sen ant of othei occasions 
tie housf and tlie goveniment Pioofs ® DEwps, 2i9- 

■>r presumptions of this aie unfro- id 313,214. 
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sages were evea sometimes broiiglit flown eitlier com- 
manding or inliibiting, veiy injurions to^ tlie libeity of 
debate. He instanced that in the last session restraining 
the house from dealing in matters of leligion ; against 
which and against the prelates he inveighed with great 
aciimony. \¥ith still greater indignation he spoke of 
the queen’s refusal to assent to the attainder of Mary ; 
and, after surprising the house by the boldwoids, “none 
is without fault, no, not our noble queen, but has com- 
mitted great and dangeious faults to herself,” went on to 
tax her with ingratitude and uiikiiidness to her subjects, 
in a strain poifectly free indeed from disaffection, but of 
more iiide censure than any kings would put up with." 

This direct attack upon the sovereign in matters relat- 
ing to hei public administiation seems no doubt unpar- 
liamentary ; though neither the rules of pailiameiit in 
this respect, nor even the constitutional piincijile, were 
so stiictly understood as at piesent. But it was part of 
Elizabeth’s chai actor to render hoi self extremely pro- 
minent, and, as it were, lesponsible in public esteem for 
every impoitant measure of her government. It was 
difficult to consider a queen as acting merely by the 
advice of ministers who protested in parliament that 
they had laboured in vain to bend her heaii: to their 
counsels. The doctrine that some one must be lespon- 
sible for every act of the crowm was yet perfectly un- 
known ; and Elizabeth would have been the last to adopt 
a system so ingloiious to monaichy. But Wentworth 
had gone to a length which alarmed the house of com- 
mons. They judged it expedient to prevent an un- 
pleasant interfei ence hy sequestering their member, and 
appointing a committee of all the privy councillors in 
the house to examine him. Wentworth declined their 
authority, till they assured him that they sat as members 
of the commons and not as councillors. After a long 
examination, in which ho not only behaved with intre- 
pidity, hut, according to his own statement, reduced 
them to confess the tiuth of all he advanced, they made 
a report to the house, who committed him to the Tower. 
He had lain there a month when the queen sent word 
that she remitted her displeasure towards him, and 
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referred Hs enlargement to tlie house, who released him 
npon a reprimand from the speaker, and an acknowledg 
ment of his fault upon his knees.’' In this commitment 
of Wentworth it can hardly be said that theie was any- 
thing, as to the main point, by which the house sacri 
ficed its acknowledged privileges. In later instances, 
and even in the reign of George I., members have been 
committed for much less indecent leflections on the 
sovereign. The queen had no reason upon the whole to 
be ill-pleased with this pailiament, nor was she in haste 
to dissolve it, though there was a long intermission of its 
sessions. The next was in 1581, when the chancellor, 
on confirming a new sjieaker, did not fail to admonish 
him that the house of commons should not intermeddle 
in anything touching her majesty's person or estate, or 
church government. They were supposed to disobey 
this injunction, and fell under the queen’s displeasure, 
by appointing a public fast on their own authority, 
though to be enforced on none but themselves. This 
trifling resolution, which showed indeed a little of the 
puritan spirit, passed for an encroachment on the supre- 
macy, and was only expiated by a humble apology.^ It 
is not till the month of February, 1587-8, that the zeal 
for ecclesiastical leformatiun overcame in some measure 
the terrors of power, but with no better success than 
before. A Mr. Cope ofiered to the house, we are in- 
formed, a bill and a book, the former annulling all laws 
respecting ecclesiastical government then in force, and 
establishing a certain new foim of common prayer con 
tained in the latter. The speaker inteiposed to prevent 
this bill from being read, on the giound that her majesty 
had commanded them not to meddle in this matter. 
Several members however spoke in favour of hearing it 
read, and the day passed in debate on this subject. Before 
they met again the queen sent for the speaker, who 
delivered up to her the bill and book Next time that 
the house sat Mr. "Wentworth insisted that some ques- 
tions of his proposing should be read. These queries 
were to the following purport : “ Whether this council 
was not a place for any member of the same, freely and 
without contiol, by bill or speech, to utter any of the 
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giiefs of tliis commonwealtli ? Whether there be any 
coimcil that can make, add, or diminish from the laws of 
the realm, but only this council of parliament ^ "VA hether 
it he not against the orders of this council to make any 
seciet or matter of weight, -which is here in hand, laio^m 
to the prince or any othei, without consent of the house‘s 
Whether the speaker may overinle the hcase in any 
mattoi or cause in question? Whether the prince and 
state can contin-ae and stand, and he maintained, witho-nt 
this conncil of parliament, not altering the government 
of the state ^ ’’ These questions serjeant Pickering, the 
speaker, instead of reading them to the house, showed to 
a. courtier, through whose means Wentworth was com- 
mitted to the Tower. Mr. Cope, and those who had 
spoken in favour of his motion, underwent the same fate ; 
and, not-withstanding some notice taken of it in the 
house, it does not appear that they were set at liberty 
before its dissolution, which ensued in three weeks.* 
Yet the commons wore so set on displaying an ineffec- 
tual hankering after reform, that they appointed a com- 
mittee to addiess the queen for a learned ministry. 

At the beginning of the next parliament, which met in 
The com- 1588-9, the speaker received an admonition that 
tmue house were not to extend their privileges 

seek redress to any irreverent or misbecoming speech. In 
ticai grwv-' session Mr. Damport, we are informed by 
ances B’Ewes,'' moved “neither for making of any 
new laws, nor for abrogating of any old ones, but for a 
due course of proceeding in laws already established, 
but executed by some ecclesiastical governors contiary 
both to their purport and the intent of the legislature, 
which he proposed to bring into discussion/’ So cautious 
a motion saved its author from the punishment which 
had attended Mr. Cope for his more radical reform; but 
the secretary of state, reminding the house of the queen’s 
express inhibition from dealing with ecclesiastical causes, 
declared to them by the chancellor at the commen<je- 
ment of the session (in a speech which does not appear), 
prevented them from taking any further notice of Mr. 
IDamporfs motion. They narrowly escaped Elizabeth’s 
disjileasure in attacking some civil abuses. Sir Edward 


® D’Ewes, 410, 

® P. 438. To^^nsen{J calls this gentle- 


man Davenport, ■winch no doubt was 
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Hobby brought in a bill to prevent ceriain exactions 
made for their own profit by the officers of the exchequer. 
Two days after he complained that he had been very 
sharply rebuked by some great personage, not a member 
of the house, for his ^eech on that occasion. But in- 
stead of testifying indignation at this breach of their 
privileges, neither he nor the house thought of any fur- 
ther redress than by exculpating him to this great per- 
sonage, apparently one of the ministers, and admonishing 
their members not to repeat elsewhere anything uttered 
in their debates,^ For the bill itself, as well as one 
intended to restrain the flagiant abuses of ]3urveyance, 
they both were passed to the loids. But the queen sent 
a message to the upper house, expressing her dislike of 
them, as meddling with abuses which, if they existed, 
she was both able and willing to repress ; and this hav- 
ing been formally communicated to the commons, tlie}*^ 
appointed a committee to search for precedents in order 
to satisfy her majesty about their proceedings. They 
received afterwards a gracious answer to theii’ addiess, 
the queen declaring her willingness to afford a remedy 
for the alleged grievances.® 

Elizabeth, whose reputation for consistency, which 
haughty princes overvalue, was engaged in piotecting 
the established hierarchy, must have cxpeiienced not a 
little vexation at the peipetual recuirence of complaints 
which the unpopularity of that older dicw' fioiii evcr> 
parliament. The speaker of that summoned in 159 
received for answer to his request of liberty of speech, 
that it was granted, ‘‘ but not to speak every one what 
he listeth, or what cometh into his biain to utter; their 
privilege was ay or no. AVherefore, Mr Speaker,” 
continues the lord keeper Pickering, himself speaker 
in the parliament of 1588, her majesty’s pleasure is, 
that if you perceive any idle heads which will not stick 
to hazard their own estates, which will meddle with 
refoiming the church and transforming the common- 
wealth, and do exhibit such bills to such purpose, that 
you receive them not, until they be viewed and con- 
sidered by tUose who it is fitter should consider of such 
things, and can better judge of them.” It seems no1 
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improbable that this admonition, wbicb indeed is in 
no iinnsnal st}de for tlds reign, was suggested by tbe 
expectation of some unpleasing debate. For we lead 
that tbe very first day of tbe session, tbougb tbe commons 
bad adjourned on account of tbe speaker’s illness, tbe 
unconquerable Peter Wentworth, with another member, 
presented a petition to tbe lord keeper, desiring “ tbe 
lords of tbe upper bouse to join with them of tbe lower 
in imploiing her majesty to entail tbe succession of tbe 
crown, for which -fiiey bad already prepared a bill.’’ 
This step, which may seem to us rather arrogant and 
unparliamentary, drew down, as they must have ex- 
pected, tbe queen’s indignation. They were summoned 
before tbe council, and committed to different prisons.'' 
A few days afterwards a bill for refonning tbe abuses of 
ecclesiastical courts was presented by Morice, attorney 
of tbe court of wards, and underwent some discussion in 
tbe bouse.® But tbe queen sent for tbe speaker, and 
expressly commanded that no bill touching matters of 
state or reformation of causes ecclesiastical should be 
exhibited ; and if any such should be offered, enjoining 
him on bis allegiance not to read it.^ It was the custom 
at that time for tbe speaker to read and expound to tbe 
bouse all tbe bills that any member offered. Morice 
himself was committed to safe custody, from which be 
wrote a spirited letter to lord Burleigh, expressing bis 
sorrow for having offended tbe queen, but at tbe same 
time bis resolution “ to strive,” be says, “ while bis life 
should last, for freedom of conscience, public justice, 
and the liberties of bis country.”® Some days after, a 
motion was made that, as some places might complain 
of paying subsidies, their representatives not having 
been consulted nor been present when they were 
gi'anted, tbe bouse should address tbe queen to set their 
members at liberty. But tbe ministers opposed this, as 
likely to hurt those whose good was sought, her majesty 
bemg more likely to release them if left to her own 
gracious disposition. It does not appear however that 
she did so during tbe session, which lasted above a 
month. We read, on tbe contrary, in an undoubted 


D’Ewes,4Y0 

** Id 474; Townsend, 60. 
f Id. 62 

8 See tile letter m I/dge’s Illustra- 


tions, Tol 111 34. Townsend says he was 
conamitted to Sir J olm Fortescne’s keep- 
ing, a gentler sort of imprisonment. P. 61 , 
D’Ewea, 470. 
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autliority, namely a letter of Antony Bacon to Ms motlier, 
that “ divers gentlemen who were of the parliament, and 
thought to have returned into the conntiy after the end 
thereof, were stayed by her majesty’s commandment, 
for being privy, as it is thonght, and consenting to 
Mr. Wentworth’s motion.” ’ Some difficnlty was made 
by this house of commons about their grant of subsidies, 
which was uncommonly large, though rather in appear- 
ance than truth, so gieat had been the depreciation of 
silver for some years past.^ 

The admonitions not to abuse freedom of speech, 
which had become almost as much matter of course as 
the request for it, were repeated in the ensuing par- 
liaments of 1597 and 1601. Nothing more 
remarkable occurs in the former of these monopolies, 
sessions than an address to the queen against 
the enormous abuse of monopolies. The oiown session of 
either possessed or assumed the prerogative of 
regulating almost all matters of commerce at its dis- 
cretion. Patents to deal exclusively in particular 
articles, generally of foreign growth, but rcacMng in 
some instances to such impoitant necessaries of life as 
salt, leather, and coal, had been lavishly granted to the 
courtiers, with little direct advantage to the revenue. 
They sold them to companies of merchants, who of 
course enhanced the price to the utmost ability of the 
purchaser. This business seems to have been purposely 
protracted by the ministers and the speaker, who, in 
this reign, was usually in the court’s interests, till the 
last day of the session , when, in answer to his mention 
of it, the lord keeper said that the queen “ hoped her 
dutiful and loving subjects would not take away her 
prerogative, which is the choicest flower in her garden, 
and the principal and head pearl in her crown and 
diadem; but would lather leave that to her disposition,, 
promising to examine all patents, and to abide the 
touchstone of the law.” ^ This answer, though less stem 
than had been usual, was merely evasive . and in the 

1 Bircli s Memoirs of Elii-abetli, i 96 occurs in D’Ewes’s Journal ; and I men- 

k Strype has published, from lord tion it as an additional proof how little 
Burleigh’s manuscripts, a speech made we can lely on negative inferences as 
m the parliament of 1589 against the to proceedings in parliament at this pe- 
subsidy then proposed Annals, vol in nod 
Append 238, Not a word about thia l D'Em es, 54.7 
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session of .1601 a bolder and more snccessful attack 
was made on tlie administration than tliis reign bad 
witnessed. Tbe grievance of monopolies bad gone on 
continually increasing ; scarce any article was exempt 
from these oppiessive patents. 'V\ben tbe list of them 
was read over in tbe bouse, a member exclaimed, ‘‘ Is 
not bread among tbe number Tbe bouse seemed 
amazed • Nay,” said be, “ if no remedy is found for 
these, bread will be there before tbe next parliament.” 
Every tongue seemed now unloosed ; each as if emulously 
descanting on tbe injuries of tbe place be represented. 
It was vain for tbe courtieis to withstand this torrent. 
Ealeigb, no small gainer himself by some monopolies, 
after making what excuse be could, offered to give them 
up. Eobert Cecil tbe secretary, and Bacon, talked loudly 
of tbe prerogative, and endeavoured at least to persuade 
tbe bouse that it would be fitter to pioceed by petition to 
tbe queen than by a bill. But it was properly answered 
that nothing bad been gained by petitioning in tbe last 
parliament. After four days of eager debate, and more 
beat than bad ever been witnessed, this ferment was 
buddeuly appeased by one of those well-timed conces- 
sions by which skilful princes spare themselves tbe 
mortification of being overcome. Elizabeth sent down 
a message that she would revoke all grants that should 
be found injurious by fair trial at law: and Cecil 
rendered the somewhat ambiguous generality of this 
expression more satisfactory by an assurance that tbe 
existing patents should all be repealed, and no more be 
granted. This victory filled tbe commons with joy, 
perhaps tbe more from being rather unexpected.^ They 
addressed tbe queen with rapturous and hyperbolical 
acknowledgments, to which she answered in an affec- 
tionate strain, glancing only with an oblique irony at 
some of those movers in tbe debate, whom in her earlier 
and more vigorous years she would have keenly repri- 
manded. She repeated this a little more plainly at tbe 
close of tbe session, but still with commendation of the 
body of tbe commons. So altered a tone must be ascribed 
partly to tbe growing spirit she perceived in her subjects, 

Tbeir joy and gratitnde were rather 540, and Carte, in 712 A list of them, 
premature, fur her majesty did not revoke dated May, 1603, Lodge, lu. 159, seems 
all of them; as appears by Rymer, i^vi. to imply that they were still existing. 
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Dut partly also to those cares wMoh clouded with listless 
melancholy the last scenes of her illustrious life “ 

The discontent that vented itself against monopolies 
was not a little excited by the increasing demands which 
Elizabeth was compelled to make upon the commons in 
all her latter parliaments. Though it was declared, in 
the preamble to the subsidy bill of 1593, that “ these 
large and unusual grants, made to a most excellent 
princess on a most pressing and extraordinary occasion, 
should not at any time hereafter be drawn into a pre- 
cedent,” yet an equal sum was obtained in 1597, and 


” D’Ewes, 619, 644, &;r 
The fepeedies made m this parliament 
are reported more fully than usual by 
Hey^ ood Townsend, from whose journal 
those of most importance have been tran- 
scribed by D’Ewes Hume has given 
considerable e\ tracts, for the sole pur- 
pose of inlerring, from this very debate 
on monopolies, that the royal pierogative 
was, according to the opinion of the 
house of commons itself, haidly subject 
to any kind of restraint But the pas- 
sages he selects are so unfairly taken 
(some of them being the mere language 
of courtiers, others separated from the 
context in order to distoit their mean- 
ing), that no one who compares them 
wath the original can acquit him of ex- 
treme piejudice The adulatory strain 
in which it was usual to speak of the 
sovereign often covered a strong dispo- 
sition to keep dowm his authority Thus 
when a Mr J )a\ les says m this debate, 
“ God bath given that power to absolute 
princes which he attributes to himself — 
Dm quod dn estis,” it would have been 
seen, if Hume had quoted the following 
sentence, that he infers from hence, tliat, 
justice being a dmne attribute, the king 
can do nothing that is unjust, and con- 
sequently cannot grant licences to the 
injury of his subjects. Strong language 
was no doubt used in respect of the pre- 
rogative But it is erroneous to assert, 
with Hume, that it came equally from 
the courtiers and country gentlemen, and 
was admitted by both It will cluefiy 
be found m the speeches of secretary 
Cecil, the official defender of prerogative, 
and of some lawyers Hume, after 
quoting an extravagant speech ascribed 
to seqeant Heyle, that “ all we have is 


her majesty’s, and she may lawfully at 
any time take it from us , yea, she hath 
as much right to all our lands and goods 
as to any levenue of her crown,” observes 
that Heyle was an eminent lawyer, a 
man of character. That Heyle was high 
m his profession is beyond doubt ; but 
in that age, as has since, though from 
the change of limes less grossly, con- 
tinued to be the case, the most distin- 
guished lawyers notoriously considered 
the court and country as plaintiff and 
defendant in a gieat suit, and themselves 
as then retained advocates It is not 
likely howevei that Heyle should have 
used the exact words imxmted to him 
He made, no doubt, a strong speech for 
prerogative, but so grossly to tiansccnd 
all limits of truth and decency seems 
even beyond a lawyer seeking office 
Townsend and D’Ewes wiite with a sort 
of saicastic humour, which is not always 
to be taken according to the lettei 
D’Ewes, 433 ; Townsend, 205 
Hume proceeds to tell us that it was 
asseited this session that the speaker 
might either admit or reject bills in the 
house, and lemarlm that the very pro- 
posal of it IS a proof at w^hat a low ebb 
libeity w'as at that time m England 
There cannot be a more complel/e mis- 
take No such assertion was made ; but 
a member suggested that the speaker 
might, as the consuls m the Homan 
senate used, appoint the order in which 
bills should be read , at which speech, it 
IS added, some hissed D’Ewes, 67^ 
The present regularity of parliamentary 
forms, so justly valued by the house, w^as 
yet unknown, and the members called 
confusedly for the bubiuess they wisheo 
to have brought forward. 
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one still greater in 1601, ‘bnt money was always re- 
luctantly given, and the queen’s early frugality liad 
accustomed lier subjects to very low taxes , so that the 
debates on the supply in 1601, as handed down to us by 
Townsend, exhibit a lurking ill-humour which would 
find a better occasion to break forth. 

The house of commons, upon a review of Elizabeth’s 
reign, was very far, on the one hand from 
gflueose exercising those constitutional rights which 
parUment since belonged to it, or even those 

^ ^ which by ancient precedent it might have 
claimed as its own ; yet, on the other hand, was not 
quite so servile and submissive an assembly as an artful 
histoiian has represented it. If many of its members 
were but creatures of power, if the majority was often 
too readily intimidated, if the bold and honest, but not 
very judicious, Wentworths were but feebly supported, 
when their impatience hurried them beyond their col- 
leagues, there was still a considerable party, sometimes 
carrying the house along with them, who vith patient 
resolution and inflexible aim recurred in every session 
to the assertion of that one great privilege which their 
sovereign contested, the right of parliament to inquire 
into and suggest a remedy for every public mischief or 
danger. It may be remarked that the ministers, such 
as Knollys, Hatton, and Eobert Cecil, not only sat 
among the commons, but took a very leading part in 
their discussions : a proof that the influence of argument 
could no more be dispensed with than that of power. 
This, as I conceive, will never be the case in any 
kingdom where the assembly of the estates is quite 
subservient to the crown. Nor should we put out of 
consideration the manner in which the commons were 
composed. Sixty-two members were added at different 
times by Elizabeth to the representation, as well from 
places which had in earlier times discontinued their 
franchise, as from those to which it was first granted ; " 

° Pari Hist 958 In the session of assent, that the burgesses shall remain 
IBYI a committee was appointed to confer accoiding to their returns ; for that the 
with the attorney and solicitor general validity of the charters of their towns ia 
about the return of burgesses fiom time elsewhere to be examined, xf cause be ” 
places which had not been represented D’Ewes, p 156, 159, 
in the last parliament But in the end D^Ewes observes that it was very 
!t wa* “ordeied, by 3\lr. Attorney’s common m former times, m order to 
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a very large propoiiion of them petty boronglis, evidently 
under the influence of the crown or peerage. This had 
been the policy of her brother and sister, in order to 
counterbalance the country gentlemen, and find room 
for those dependents who had no natural interest to 
return them to parliament. The ministry took much 
pains with elections, of which many proofs remam.^ 


avoid the charge of paying vages to 
their burgesses, that a borough winch 
had fallen into poverty or decay either 
got licence of the sovereign for the 
time being to be discharged from electing 
members, or discontinued it of them- 
selves , hut that of late, the members for 
the most part bearing their own charges, 
many of those towns w'hich had thus dis- 
continued their privilege renewed it, both 
in Elizabeth’s reign and that of James. 
P. 80 This could only have been, it is 
hardly necessary to say, by obtaining 
writs out of chancery for that purpose 
As to the payment of wages, the words 
of D'Ewes intimate that it was not en- 
tirely disused, Ju the session of 1586 
the borough of Grantham complained 
that Arthur Hall (whose name now ap- 
pears for the last time) had sued them 
for wages due to him as then repre- 
sentative in the preceding parliament, 
alleging that, as well by leason of bis 
negligent attendance and some other 
offences by him committed in some of its 
sessions, as of Ins promise not to require 
any such wages, they ought not to be 
charged ; and a committee, having been 
appointed to inquire into this, leported 
that they had requested Mr Hail to 
remit his claim for wages, which he had 
freely done. D’Ewes, p 417. 

P Strj’-pe mentions letters from the 
coimcil to Mildmay, sheriff of Essex, in 
1559, about the choice of knights An- 
nals, vol. 1, p 32 And other instances 
of interfei eiice may he found in the Lans- 
downe and Harleian collections Thus 
wre read that a Mr Copley used to no- 
minate burgesses for Gatton, “for that 
there were no burgesses in the borough ” 
The present propiietor being a minor m 
custody of the court of w^aids, loid Bur- 
leigh directs the shenff of Surrey to 
make no return without instructions from 
himself; and afterw'ards orders him to 


indenture, he being returned for another 
place, and to substitute Edward Brown, 
Harl MSS ncciri 16. 

I will introduce in this place, though 
not belonging to the piesent leign, a 
proof that Henry VIII did not trust 
altogether to the intimidating effects of 
his despotism for the obedience of pailia- 
ment, and that his ministers looked to 
the management of elections, as their 
successois have always done Sir Robert 
Sadler writes to some one whose name 
does not appear, to inform him that the 
duke of Norfolk had spoken to the king, 
who was well content he should he a 
burgess of Oiiford; and that he should 
“ order himself m the said rocm according 
to such instructions as the said duke of 
Norfolk should give him from the king;’* 
if he IS not elected at Oxford, the wiiter 
will recommend him to some of “my 
lord’s towns of his bishopric of Winches- 
ter ’* Cotton MSS Cleopatra E iv. 178 
Thus we see that the practice of our go- 
vernment has always been alike and w e 
may add the same of the nobility, who 
interfei ed with elections full as continu- 
ally, and far more openly, than in mo- 
dem times The difference is, that a 
secretary of the tieasury, or peer’s agent, 
does that wnth some piecaution of secrecy, 
which the council hoard, or peer himself, 
under the Tudors, did by expiess letters 
to the returning officer; and that the 
operating moti\e is the piospect of a 
good place m the excise or customs for 
compliance, rather than that of lying 
some months m the Fleet for disobe- 
dience 

A late writer has asserted, as an un- 
doubted fact, which “histone truth re- 
quires to be mentioned,” that for the first 
parliament of Elizabeth “ five candidates 
were nominated by the court for each, 
borough, and three for each county ; and 
by the authority of the sheriffs the mem- 
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; The house accordingly was hlled with placemen, civi- 

j lians, and common lawyers grasping at preferment. 
The slavish tone of these persons, as we collect from 
the minutes of D’Ewes, is strikingly contrasted with the 
manliness of independent gentlemen. And as the house 
was by no means very Mly attended, the divisions, a 
few of which are recorded, running from 200 to 250 in 
the aggregate, it may he peiceived that the court, 
whose followers were at hand, would maintain a formid- 
able influence. But this influence, however pernicious 
to the integrity of pailiament, is distinguishable from 
that exertion of almost absolute prerogative which 
Hume has assumed as the sole spring of Elizabeth’s 
government, and would never be employed till some 
deficiency of strength was experienced in the other. 

H’Ewes has preserved a somewhat remarkable debate 
Debate n O' ^B1 presented in the session of 1571, in 
Sectm of order to render valid elections of non-resident 
bux’Sses^^^ burgesses. According to the tenor of the 
^ king’s writ, confirmed by an act passed under 
Henry Y., every city and borough was required to elect 
none but members of their own community. To this 
provision, as a seat in the commons’ house grew more 
an object of general ambition, while many boroughs fell 
into comparative decay, less and less attention had been 
paid ; till, the greater part of the borough representatives 
having become strangers, it was deemed, by some, expe- 
dient to repeal the ancient statute, and give a sanction 
to the innovation that time had wrought ; while others 
contended m favour of the original usage, and seemed 
anxious to restore its vigour. It was alleged on the one 
hand, by Mr. Norton, that the bill would take away all 
pretence for sending unfit men, as was too often seen, 
and remove any objection that might be started to the 
sufficiency of the present parliament, wherein, for the 
most part, against positive law, strangers to their several 
boroughs had been chosen . that persons able and fit for 
so gi'eat an employment ought to be preferred without 

diclates.” Butler’s Book of the Boman cerlamly of Mr Butler, who is utterly 
Catholic Church, p 225. I never met incapable ofa wilful deviation from truth, 
with any tolerable authority for this, and but of some of those whom he too impli- 
believe it to be a mere fabncation, not citly followa 
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jtegard to their inliabitancy ; since a man could not be 
presumed to be the wiser for being a resident burgess : 
and that tbe whole body of the realm, and the seiwice of 
the same, was rather to be respected than any private 
regard of place or person. This is a remaikable, and 
perhaps the earliest assertion, of an important constitu- 
tional principle, that each member of the house of 
commons is deputed to serve, not only for his consti- 
’ tuents, but for the whole kingdom , a principle which 
i marks the distinction between a modem English par- 
liament and such deputations of the estates as were 
assembled in several continental kingdoms ; a principle 
to which the house of commons is- indebted for its weight 
and dignity, as well as its beneficial efficiency, and 
which none but the servile worshippers of the populace 
are ever found to gainsay. It is obvious that such a 
principle could never obtain currency, or even be ad- 
vanced on any plausible ground, until the law for the 
election of resident burgesses had gone into disuse. 

Those who defended the existing law, forgetting, as is 
often the case with the defenders of existing laws, that 
it had lost its practical efficacy, urged that the inferior 
ranks using manual and mechanical arts ought, like the 
rest, to be regarded and consulted with on matters which 
concerned them, and of which strangers could less judge. 
“ We,’^ said a member, “ who have never seen Berwick 
or St. Michaers Mount, can but blindly guess of them, 
albeit we look on the maps that come from thence, or 
see letters of instruction sent ; some one whom observa- 
tion, experience, and due consideration of that country 
hath taught, can more peifectly open what shall in 
question thereof grow, and more effectually reason there- 
upon, than the skilfullest otheiwise whatsoever.” But 
the greatest mischief resulting from an abandonment of 
their old constitution would be the interference of noble- 
men with elections : lords’ letters, it was said, would 
from henceforth bear the sway ; instances of which, so 
late as the days of Mary, were alleged, though no one 
caied to allude particularly to anything of a more recent 
date. Some proposed to impose a fine of forty pounds 
on any borough making its election on a peer’s nomina- 
tion. The bill was committed by a majority ; but, as 
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no fiirtlaer entry appears in tlie Journals, we may infer 
it to have dropped/ 

It may be mentioned, as not unconnected with this 
subject, that in the same session a fine was imposed on 
the borongh of Westbnry for receiving a bribe of four 
pounds from Thomas Long, “ being a very simple man 
and of small capacity to serve in that place and the 
mayor was ordered to repay the money. Long, how- 
ever, does not seem to have been expelled. This is the 
earliest precedent on record for the punishment of bri- 
bery in elections.® 

We shall find an additional proof that the house of 
commons tindor the Tudor princes, and especi- 
^ pnvi-° ally Elizabeth, was not so feeble and insigmifi 
leges hy cant an assembly as has been often insinuated, 
if we look at their frequent assertion and 
gradual acquisition of those peculiar authorities and 
immunities which constitute what is called privilege of 
parliament. Of these, the first, in order of time if not 
of importance, was their exemption from arrest on civil 
process during their session. Several instances occurred 
under the Plantagenet dynasty where this privilege 
was claimed and admitted ; but generally by means of a 
distinct act of parliament, or at least by a writ of pri- 
vilege out of chancery. The house of commons for the 
Case of upon themselves to avenge their 

Ferrers TO- own injury in 1543, when the remaikable case 
of George Ferrers occurred. This is related 
in detail by Hollingshed, and is perhaps the 
only piece of constitutional information we owe to him. 
Without repeating all the circumstances, it will be 
sufficient here to mention that the commons sent their 
Serjeant with his mace to demand the release of Ferrers, 
a burgess who had been arrested on his way to the 
house , that the gaolers and sheriffs of London having 
not only refused compliance, but ill-treated the serjeant, 
they compelled them, as well as the sheriffs of London, 
and even the plaintiff who had sued the wiit against 
FeiTers, to appear at the bar of the house, and committed 
them to prison ; and that the king, in the presence of 
the judges, confiimed in the strongest manner this asser- 


' D’Ewes, 168 . 


* Journals, p 88. 
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tion of privilege by tbe commons. It was, however, so 
far at least as our knowledge extends, a very important 
novelty in constitutional practice , not a tiace occurring 
in any former instance on record, either of a party being 
delivered from arrest at the mere demand of the serjeant, 
or of any one being committed to prison by the sole 
authority of the house of commons. With respect to 
the first, the “ chancellor,” says Hollmgshed, “ offered 
to grant them a writ of privilege, which they of the 
commons’ house refused, being of a clear opmion that 
all commandments and other acts proceeding from the 
nether house were to be done and executed by their 
serjeant without writ, only by show of his mace, which 
was his warrant.” It might naturally seem to follow 
from this position, if it were conceded, that the house 
had the same power of attachment for contempt, that is, 
of committing to prison persons refusing obedience to 
lawful process, which our law attributes to all courts of 
justice, as essential to the discharge of their duties. 
The king’s behaviour is w-orthy of notice : while he 
dexterously endeavours to insinuate that the offence was 
rather against him tlian the commons, Ferreis happen- 
ing to be in his service, he displays that cunning flattery 
towards them in their moment of exasperation which his 
daughter knew so well how to em23loy.* 

Such important powers were not likely to be thrown 
away, though their exertion might not always other cases 
be thought expedient. The commons had some- of privilege 
times recourse to a writ of privilege in oider to release 
their membeis under arrest, and did not rejpeat the pro 
ceeding in Eerrers’s case till that of Smalley, a member’s 
servant in 1575, whom they sent their serjeant to deliver, 

* Hollmgshed, vol iii p 824 (4to weak, v"hen we consider how common it 
edit ) Hatsell’s Precedents, vol i p 53 was to overlook or recede from prece- 
Mr Hatsell inclines too much, m my dents before the constitution had been 
opinion, to depieciate the authority of reduced into a system Carte, vol m p. 
this case, imagimng that it was rather as 164, endeavours to discredit the case of 
the king’s servant than as a member of Feirers as an absolute fable; and cer- 
the house that Ferrers was delivered tamly pomts out some maocuracy as to 
But, though Henry artfuUy endeavours dates; but it is highly impiobable that 
to rest it chiefly on this ground, it appears the whole should he an invention He 
to me that the commons claim the pnvi- returns to the subject afterwards, p 541, 
lege as belonging to themselves, without and, with a folly almost mconceivable 
the least refeience to this circumstance even in a Jacobite, supposes the puritans 
If they did not always assert it after- to have fabneated the tale, and prevailed 
wards, this negative presumption is very on Hollmgshed to mseit it m his history 
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And tMs was only after sundry reasons, aiguments, 
and disputations,” as the journal infoiins us ; and, wliat 
is more, after rescinding a previous resol ation that they 
could find no precedents for setting at liberty any one in 
arrest, except by writ of privileged It is to be observed 
that the privilege of immunity extended to the menial 
servants of members, till taken away by the statute of 
George III. Several persons however were, at different 
times, under Mary and Elizabeth, committed by the 
house to the Tower, or to the custody of their own Ser- 
jeant, for assaults on their members."' Smalley himself, 
above mentioned, it having been discovered that he had 
fraudulently procured this arrest, in order to get lid of 
the debt, was committed for a month, and ordered to 
pay the plaintiff one hundred pounds, which was pos- 
sibly the amount of what he owed.^ One also, who had 
served a subpoena out of the star-chamber on a member 
in the session of 1584, was not only put in confinement, 
but obliged to pay the party’s expenses before they 
would discharge him, making his humble submission on 
his knees.^ This is the more remarkable, inasmuch as 
the chancellor had but just before made answer to a 
committee deputed “to signify to him how, by , the 
ancient liberties of the house, the membeis thereof are 
privileged from being served with subpoenas,” that “ he 
thought the house had no such privilege, nor would he 
allow any precedents for it, unless they had also been 
latified in the court of chancery.”®- They continued to 
enforce this summary mode of redress with no objection, 
so far as appeals by any other authority, tiU, before the 
end of the queen’s reign, it had become their established 
law of privilege “that no subpoena or summons for the 
attendance of a member in any other court ought to be 
served, without leave obtained or information given to 
the house ; and that the persons who procured or served 
such process were guilty of a broach of privilege, and 
were punishable by commitment or otherwise, by the 
order of the house.”^ The great importance of such a 
privilege was the security it furnished, when fully 
claimed and acted upon, against those irregular deten- 
tions and examinations by the council, and which, in 

Journals, Feb 22nd and 27tb Hatsoll, 73, 92, 119 . 

y id.. 90 ^ Id 97 id 96 b Id, 119. 
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despite of the promised liheify of speech, had, as we 
have seen, oppressed some of their most distinguished 
members. But it must be ovmed that, by thus suspending 
all civil and private suits against themselves, the commons 
gave too much encouragement to needy and woithless 
men who sought their walls as a place of sanctuary. 

This power of punishment, as it weie for contempt, 
assumed in respect of those who molested membeis of 
the commons by legal process, was still more natuially 
applicable to offences against established older com- 
mitted by any of themselves. In the earliest lecord 
that is extant of tlieir daily proceedings, the Commons’ 
Journal of the first parliament of Edwaid VI., we find, 
on the 21st Januaiy, 1547-8, a short entry of an order 
that John Storie, one of the burgesses, shall be com- 
mitted to the custody of the seijeant. The older is re- 
peated the next day ; on the next, ai tides of accusation 
are read against Storie. It is oideied on the follovdng 
day that he shall be committed prisoner to the Tower. 
His wife soon after presents a petition, which is ordered 
to be delivered to the protector. On the 20th of February 
letters from Storie in the Tower are read. These pio- 
bably were not deemed satisfactory, for it is not till the 
2nd of March that we have an entry of a letter from 
Mr. Storie in the Tower wdth his submission. And an 
order immediately follows, that “ the king’s privy council 
in the nether house shall humbly declare unto the lord 
protectoi’s grace that the lesolution of the house is, that 
Mr, Storie be enlarged, and at liberty, out of prison ; and 
to requiie the king’s majesty to forgive him his offences 
in this case towards his majesty and his council.” 

Storie was a zealous enemy of the Eeformation, and 
suffered death for treason under Elizabeth. FTis temper 
ax>pears to have been ungovernable, even in Mary’s 
reign he fell a second time under the censure of the 
house for disrespect to the speaker. It is highly pro- 
bable that his offence in the present instance was some 
ebullition of viiulence against the changes in religion ; 
for the first entry concerning him immediately follows 
the third leading of the bill that established the English 
liturgy. It is also manifest that he had to atone for 
language direspoctful to the protector’s government, as 
well as to the house. But it is woithy of notice that 
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tke commons l)y tlieir single antliority commit their 
Tonrgess first to their own officer, and next to the Tower ; 
and that upon his submission they inform the protector 
of their resolution to discharge him out of custody, re- 
commending him to forgiveness as to his offence against 
the council, which, as they must have been aware, the 
privilege of parliament as to words spoken vdthin its 
walls (if we are right in supposing such to have been 
the case) would extend to cover. It would be very 
unreasonable to conclude that this is the fiist instance 
of a member’s commitment by order of the house, the 
earlier journals not being in existence. Nothing indi- 
cates that the course taken was unprecedented. Y^t on 
the other hand we can as little infer that it rested on 
any previous usage ; and the times were just such in 
which a new precedent was likely to be established. 
The right of the house indeed to punish its own members 
for indecent abuse of the liberty of speech may be 
thought to result naturally from the king’s concession 
of that liberty ; and its right to preserve order in debate 
IS plainly incident to that of debating at all. 

In the subsequent reign of Mary Mr. Copley incurred 
the displeasure of the house for speaking irreverent 
words of her majesty, and was committed to the serjeant- 
at-arms ; but the despotic character of that government 
led the commons to recede in some degree from the 
regard to their own piivileges they had shown in the 
former case. The speaker was directed to declare this 
offence to the queen, and to request her mercy for the 
offender. Mary answered that she would well consider 
that request, but desired that Copley should be examined 
as to the cause of his behaviour. A prorogation fol- 
lowed the same day, and of course no more took place 
in this affair.® 

A more remarkable assertion of the house’s right to 
tnflict punishment on its own members occurred in 
1581, and, being much better known than those I have 
mentioned, has been sometimes treated as the earliest 
precedent. One Aidhur Hall, a burgess for Grantham, 
was charged with having caused to be published a book 
against the present parliament, on account of certain 


® Journals, 5th and Yth March, I55t‘8. 
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proceedings in the last session, wherein he was piivately 
interested, “ not only repi caching some particular good 
members of the house, but also very much slandeious 
and derogatory to its general authority, power, and state, 
and prejudicial to the validity of its pioceedings in 
making and establishing of laws/’ Hall was the master 
of Smalley, whose case has been mentioned above, and 
had so much incuried the displeasure of the house by 
his supposed piivity to the fraud of his servant, that a 
bill was brought in and read a fiist time, the precise 
nature of which does not appear, but expiessed to be 
against him and two of his servants It seems probable, 
from these and some other passages in the entries that 
occur on this subject in the journal, that Hall in his 
libel had deiireciated the house of commons as an estate 
of parliament, and especially in respect of its privileges, 
pretty much in the strain which the advocates of pre- 
rogative came afterwards to employ. "Whatever share 
therefore peisonal resentment may have had in exaspe- 
rating the house, they had a public quarrel to avenge 
against one of their membeis, who was led by pique lo 
betray their ancient liberties. The vengeance of populai 
assemblies is not easily satisfied. Though Hall made a 
pretty humble submission, they went on, bj^ a unanimous 
vote, to heap every punishment in their power upon his 
head. They expelled him, they imposed a fine of five 
hundred marks upon him, they sent him to the Tower 
until he should make a satisfactory leti action. At the 
end of the session he had not been leleased ; nor was li 
the design ot the commons that his imprisonment should 
then terminate ; but their own dissolution, which en- 
sued, put an end to the business/ Hall sat in some later 

ti D’Kwes,291 Hatsell, 93 The latter racter, and had already mcurred the dis* 
says, “ I cannot hut suspect that there pleasure of the commons in the session of 
was some private history in this affair, 3572, when he was ordered to be warned 
some particular offence against the queen, hy the serjeant to appear at the bar, “ to 
with which we are unacquainted ” But answer for sundry lewd speeches used as 
I believe the explanation I have given well m the house as elsewhere.” Another 
will be thought more to the purpose, entry records nim to have been “chai god 
and, so far from having offended the with seven several articles, hut, having 
queen, Hall seems to have had a pation humbly submitted himeelt to the house 
m lord Burleigh, to whom he wrote and confessed his folly, to have been upon 
many letters, complaining of the com- the question released with a good ex 
mons, which are extant in the Lansdowne hortation from the speaker.” D’Fwe^ 
collection He appears to have been a 207, 212. 
man of eccentric and unpopuUz cna- 

VOL. I. T 
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parliaments. Tins is the leading precedent, as far as 
records show, for the power of expulsion, which the 
commons have ever retained without dispute of those 
who would most curtail their privileges. But in 1558 
it had been put to the vote whether one outlawed and 
guilty of divers frauds should continue to sit, and carried 
in his favour by a very small majoiity ; which affords a 
], resumption that the right of expulsion was already 
deemed to appertain to the house.® They exercised it 
with no small violence in the session of 1585 against the 
famous I)r. Parry, who, having spoken warmly against 
the bill inflicting the penalty of death on Jesuits and 
seminary piiests, as being cruel and bloody, tbe com- 
mons not only ordered him into the custody of the 
serjeant, for opposing a bill approved of by a committee, 
and diiected the speaker to lepiimand him upon his 
knees, but, on his failing to make a sufficient apology, 
voted him no longer a burgess of that house ^ The year 
afterwards Bland, a currier, was brought to their bar for 
using what were judged contumelious expressions against 
the house for something they had done in a matter of 
little moment, and discharged on account of his poverty, 
on making submission, and paying a fine of twenty 
shillings.® In this case they ^lerhaps sketched their 
power somewhat faither than in the case of Aii:hur Hall, 
who, as one of their body, might seem more amenable 
to their jurisdiction. 

The commons assorted in this reign, perhaps for the 
PnriiegG of time, another and most important privilege 

deteraiining the right of determining all matters relative to 
Scous^ own elections. Difficulties of this nature 

thehmse^ had in former times been decided in chancery, 
fiom which the writ issued, and into which the 
return was made. ^Vhether no cases of interference on 
the part of the house had occurred it is impossible to 
pronounce, on account of the unsatisfactory state of the 
rolls and journals of parliament under Edward lY., 
Heniy YII., and Henry YIII. One remarkable entry, 

® Hdtsell, so wherein the commons have punished the 

t D’Ewes, 341. authors of lihels derogatory to then pnvi- 

s D’Bwes, 366. This case, though of leges p 127, Though he mentions only 
considerable importance, is overlooked libels, certainly the punishment of u ords 
by Hatsell who speaks of that of Hail as spoken is at least as strong an exercise 
the only o le, before the long pailiament power 
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however, may he found in the reign of Mary, when a 
committee is appointed “ to inquire if Alexander Nowell, 
prebendary of Westminster, may he of the house and 
it is declared next day hy them that Alexandei 
Nowell, being prebendaiy in Westminster, and thereby 
having voice in the convocation house, cannot be a mem 
her of this house ; and so agreed by the house, and 
the queen’s writ to be directed for another buigess in 
his place.” ^ Nothing farther appeals on recoid till in 
1586 the house appointed a committee to examine the 
state and circumstances of the letnms for the county of 
Norfolk. The fact was, that the chancellor had issued 
a second writ for this comity, on the ground of some 
irregularity in the first return, and a different peison 
had been elected. Some notice having been taken of 
this matter in the commons, the speaker received orders 
to signify to them her majesty’s displeasnre that “ the 
hv)iisG had been troubled with a thing impertinent for 
them to deal with, and only belonging to the charge and 
office of the lord chancellor, whom she had appointed to 
confer with the judges about the returns for the county 
of Norfolk, and to act therein according to justice and 
right.” The house, in spite of this peremptory inhibi- 
tion, proceeded to nominate a committee to examine into 
and report the circumstances of these letums; who re- 
ported the whole case, with their opinion that those 
elected on the first wi it should take their seats, declaring 
farther that they understood the chancellor and some of 
the judges to be of the same opinion; but that “they 
had not thought it proper to inquiie of the chaiicelloi’ 
what he had done, because they thought it prejudicial 
to the privilege of the house to het,ve the same deter- 
mined by others than such as were members thereof. 
And though they thought very reverently of the said lord 
chancellor and judges, and knew them to bo competent 
judges in their places , yet in this case they took them 
not for judges in parliament in this house ; and thcie* 
upon req^uired that the members, if it were so thought 
good, might take their oaths and be allowed of by force 
of the first wiit, as allowed by the censure of this house, 
and not as allowed of by the said lord chancellor and 


T 2 
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judges. Wliich. was agreed unto "by tlie wliole liouse.” 
This judicial control over their elections was not lost. A 
committee was appointed, in the session of 1589, to 
examine into sundiy abuses of returns, among which is 
enumerated that some are returned for new places.’^ And 
several instances of the house’s deciding on elections 
occur in subsequent pailiaments. 

This tenaciousness of their own dignity and privileges 
was shown in some disagreements with the upper house. 
They complained to the lords in 1597 that they had 
received a message from the commons at their bar with- 
out uncovering or rising fiom their places. But the 
lords proved, upon a conference, that this was agreeable 
to usage in the case of messages ; though, when bills 
were brought up from the lower house, the speaker of 
the lords always left his place, and received them at the 
bar.™ Another remonstrance of the commons, against 
having amendments to bills^sent down to them on paper 
instead of parchment, seems a little fiivolous, but serves 
to indicate a rising spiiit, jealous of the superiority 
that the peers had arrogated.^ In one point more ma- 
terial, and in which they had more precedent on their 
side, the commons successfully vindicated their privi- ' 
lege. The lords sent them a message in the session of 
1 593, reminding them of the queen’s want of a supply, 
and requesting that a committee of conference might 
be appointed. This was accoidingly done, and sir Eobert 
Cecil repoited from it that the lords would consent to 
nothing less than a grant of three entire subsidies, the 
commons having shown a reluctance to give moie than 
two. But Mr. Francis Bacon said, he yielded to the 
subsidy, but disliked that this house should join with tbe 
upper house in granting it. For the custom and pi ivilege 
of this house hath always been, first to make offei of the 
subsidies from hence, then to the uppei house , except 
it were that they present a bill unto this house, -with 
desire of our assent thereto, and then to send it up 
again.” But the house were now so much awakened to 
the privilege of originating money-bills, that, in spite of 
all the exertions of the court, the proposition for another 
conference with the lords was lost on a division by 217 


^ D'Ewes. 39S. &c. 
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to 128.® It was "by tHs opposition to the ministry in 
this session that Bacon, who acted perhaps fall as much 
from piq.ae towaids the Cecils, and ambitions attachment 
to Essex, as from any real patriotism, so deeply offended 
the qneen, that, with all his snbseqnent pliancy, he never 
fully reinstated himself in her favoni.^ 

That the government of England was a monaichy 
bounded by law, far nnlike the actual state of English 
the principal kingdoms on the continent, ap- constitution 
peais to have been so obvious and fundamental mittet tobe 
a truth, that flattery itself did not ventuie an absolute 
directly to contravene it. Hume has laid hold 
ol a passage in Ealeigh’s preface to his History of the 
World (written indeed a few years later than the age oi 
Elizabeth), as if it fairly represented public opinion as 
to our form of government. Ealeigh says that Philip 11 
“ attempted to make himself not only an absolute 
monarch over the Netherlands, like unto the kings and 
sovereigns of England and Fiance ; but, Turk-like, to 
tread under his feet all their national and fundamental 
laws, privileges, and ancient lights.” But who, that was 
really desirous of establishing the truth, would have 
brought Ealeigh into court as an unexceptionable witness 
on such a question ? Unscrupulous ambition taught men 
in that age, who sought to win or regain the ciovui’s 
favour, to falsify all law and fact in behalf of preroga- 
tive, as unblushingly as our modem demagogues exag- 
gerate and distort the liberties of the people.'^ The 


" D’Ewes, 486 Another trifling cii- 
cumstance may be mentioned to show 
the rising spirit of the age In the 
session of 1601, sir Robeit Cecil having 
proposed that the speaker should attend 
the lord keeper about some matter, sir 
Edward Hobby took up the word m 
strong language, as derogatory to their 
dignity; and the secretary, who laiew,as 
later ministers have done, that the com- 
mons are never so unmanageable as on 
such points of honour, made a proper 
apology- Id 627. 

P Birch’s Memoirs, i 97, 120, 152, &.c , 
11 . 129 Bacon’s Works, ii. 416, 435 
'9 Raleigh’s Dedication of his Prero- 
gative of Parliaments to James I con- 
tains terrible things The bonds of 
subjects to their kings ^ould always be 


wrought out of iron, the bonds of kings 
unto subjects but with cobwebs ” — “ All 
binding of a king by law upon the ad- 
vantage of his necessity makes the breach 
itself lawful making; his charters and 
all other mstrumcnts being no other than 
the surviving witnesses of his uncon- 
strained will ” The object, howevei , uf 
the book is to persuade the king to call 
a parliament (about 1613), and we aie 
not to suppose that Raleigh meant what 
he said He w^as never very scrupulous 
about truth In another of his tracts, 
entitled ‘The Prince, oi, Thesanrns of 
State,’ he holds, though not without 
flattery towards James, a more reasonable 
language “ In every just state some 
part of the government is or ought t/) be 
imparted to the people ; as, in a kingdom 



278 


THE CONSTITHTIOIN* 


v;hap. V 


•geiitence itself, if designed to cany the full meaning 
tliat Hume assigns to it, is little better than an ab- 
surdity. For why were the rights and privileges of the 
Netherlands more fundamental than those of England? 
and by what logic could it be proved more Turk-like to 
impose the tax of the twentieth penn^S or to bring 
Spanish troops into those piovinces, in contravention of 
their ancient charters, than to transgress the Great 
Charter of this kingdom, with all those unrescinded 
statutes and those traditional unwritten liberties which 
were the ancient inheritance of its subjects ? Or could 
any one, conversant in the slightest degree with the two 
countries, range in the same class of absolute sovereigns 
the kings of France and England ? The arbitrary acts 
of our Tudor princes, even of Henry YIII., were trifling 
in comparison of the despotism of Francis I. and 
Henry II., who forced their most tyrannical ordinances 
down the throats of the parliament of Paris with all the 
violence of military usurpers. No permanent law had 
ever been attempted in England, nor any internal tax 
imposed, without consent of the people’s representatives. 
No law in France had ever received such consent; nor 
had the taxes, enormously burthensome as they were 
in Ealeigh’s time, been imposed, for one hundred and 
fifty years past, by any higher authority than a roya^ 
ordinance. If a few nobler spiiits had protested against 
the excessive despotism of the house ofYalois; if La 
Boetie had drunk at the springs of classical republican- 
ism ; if Hottoman had appealed to the records of their 
freeborn ancestry that surrounded the throne of Clovis ; 
if Languet had spoken in yet a bolder tone of a rightful 
resistance to tyranny ;*■ if the Jesuits and paitisans of the 
League had cunningly attempted to win men’s hearts to 

a voice or suffrage in making laws ; and Fredeganus, Aimom, and other ancient 
sometimes also m levying of arms, if the writers, to prove the elective character 
charge be great and the prince he forced and general freedom of the monarchy 
to borrow help of his subjects, the matter under the two first races. This made a 
rightly may be propounded to a parlia- considerable impression at the time, 
ment, that the tax may seem to have though the passages in question have 
proceeded from themselves ” . been so often quoted since, that we are 

^ Le Contre Un of La Boetie, the fiiend now almost surprised to find the hook so 
of lylontaigne, is, as the title mtimates, a devoid of novelty Hubert Languet's 
Tenement phihppic against monarchy. It Vindicias contra Tyrannos, published 
Is subjomed to some editions of the latter’s under the name of Junius Brutus, is a 
essays. The Franco-Gallia of Hottoman more argumentative discussion of the 
contains little more than extoacts from iiahts of governors and their sutgec^c 
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their faction hy the sweet sounds of civil, liberty and the 
popular origin of politic rule ; yet these obnoxious para- 
doxes availed little with the nation, which, after the 
wild fanaticism of a rebellion arising wholly from re- 
ligious bigotry had passed away, relapsed at once into 
its patient loyalty, its self-complacent servitude. But 
did the English ever recognise, even by implication, the 
strange parallels which Kaleigh has made for their 
government with that of Fiance, and Hume with that ot 
Turkey ? The language adopted in addressing Elizabeth 
was always remaikably submissive. Hypocritical adula- 
tion was so much among the vices of that age, that the 
want of it passed for rudeness. Yet Onslow, speaker of 
the parliament of 1666 , being then solicitor-general, in 
addressing the queen, says, “ By our common law, 
although there be for the prince provided many princely 
prerogatives and royalties, yet it is not such as the 
prince can take money or other things, or do as he will 
at his own pleasure without order, but quietly to suffer 
his subjects to enjoy theii own, without wrongful oppies- 
sion ; wherein other princes by their liberty do take as 
pleaseth them.”® 


* D’Ewes, p 115. 

I have already adverted to Gardiner's 
resolute assertion ot the law against the 
princes single will, as a proof that, in 
spite of Hume’s preposterous msmuations 
to the contrary, the English monarchy 
was known and acknowledged to he 
limited Another testimony may he ad- 
duced from the words of a great pro- 
testant chuichman Archbishop Parker, 
writing to Cecil to justify himself for not 
allowing the queen’s right to grant some 
dispensation in a case ot marriage, says, 

he would not dispute of the queen’s 
absolute power, or prerogative royal, how 
far her highness might go m followmg 
the Roman authority ; but he yet doubted 
that, if any dispensation should pass trom 
her authority, to any subject, not avouch- 
able by laws of her realm, made and 
established by herself and her three es- 
tates, whether that subject be m surety 
at all times afterwards especially seeing 
there be parliament laws precisely deter- 
mining cases of dispensations,” Strype’s 
Parker, 17 Y 

Perhaps, however, there s no more 


decisive testimony to the established prin- 
ciples of limited monarchy in the age of 
Elizabeth than a circumstance men- 
tioned in Anderson’s Reports, 154 The 
queen had granted to Mr Richard Ca- 
■V endish an office for issumg cei tain writs, 
and directed the judges to admit him to 
it, which they neglected (that is, did not 
thmk fit) to do Cavendish hereupon 
obtained a letter fiom her majesty, ex- 
pressing her surprise that he was not 
admitted accoidmg to her grant, and 
commanding them to sequester the profits 
of the office for his use, or that of any 
other to whom these might appear to he 
due, as soon as the controversy respectmg 
the execution of the said office should he 
decided It is plain that some other per- 
sons were m possession of these profits, 
or claimed a right therein The judges 
conceived that they could not lawfully 
act according to the said letter and com- 
mand, because through &ach a seques- 
tration of the emoluments those who 
claimed a nght to issue the writs vould 
he disseised of then freehold. The queen, 
informed that they did not obey the 
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In the first months of Elizabeth’s leign, Aylmer, after 
wards bishop of London, published an answer to a book 
by John Knox, against female monaichy, or, as lie 
termed it, ‘ Blast of the Trumpet agarnst tke Monstrous 
Eegiment of Women,’ which, though written in the time 
of Mary, and directed agarnst her, was, of course, not 
acceptable to her srster. The answerer relies, among 
other arguments, on the nature of the English constitu- 
tion, winch, by diminishmg the power of the crown, 
renders it less unfit to be worn by a woman. “ Well,” 
he says, ‘‘ a woman may not reign in England ! Better 


letter, sent anotlier, under the £ign-ma- 
nual, in more positive language, ending 
m these words “ We look that you and 
every of you should dutifully fulfil our 
commandment herein, and these our let- 
ters shall he your warrant ” 21 st April, 
ISS?. This letter was delivered to the 
Justices in the presence of the chancellor 
and lord Leicester, who were commis- 
sioned to hear their answer, telling them 
also that the queen had gi anted the 
patent on account of her great desire to 
proMde for Cavendish. The judges took 
a little time to consult what should be 
said; and, returning to the lords, an- 
swered that they desired in all respects 
humbly to obey her majesty; but, as this 
case IS, could not do so without perjury, 
which they well knew the queen would 
not require, and so went away. Their 
answer was reported to the queen, who 
ordered the chancellor, chief justice of 
the king's bench, and master of the rolls, 
to hear the judges’ reasons, and the 
queen’s council were ordered to attend , 
when the qneen’s seijeant began to show 
the queen’s prerogative to grant the is- 
suing of writs, and showed piecedents 
The judges protested in answer that 
they had every wish to assist her ma- 
jesty to all her rights, but said that this 
manner of proceedmg was out of course 
of justice, and gave their reasons, that 
the right of issumg these writs and fees 
incident to it was in the proihonotanes 
and otliers, who claimed it by freehold ; 
who ought to be made to answer, and 
not the judges, being more intere.sted 
therein. This was certainly a little feeble, 
hut they soon recovered themselves 
They were then chaiged with haying 
sjeglected to obey these letters of the 


queen, which they confessed, but said 
that this was no offence or contempt to- 
wards her majesty, because the command 
was against the law of the land; m 
which case, they said, no one is bound to 
obey such command "When farther 
pressed, they said the queen herself was 
sworn to keep the law s as w ell as they ; 
and that they could not obey this com- 
mand without going against the laws 
directly and plamly, against their oaths, 
and to the offence of God, her majesty, 
the country and commonwealth in which 
they were bom and live so that, if the 
fear of God were gone from them, yet 
the examples of others, and the punish- 
ment of those who had formerly trans- 
gressed the laws, would remind them 
and keep them from such an offence. 
Then they cited the Spensers, and Thorp, 
a judge under Edward III , and prece- 
dents of Kichaid II 's time, and of Emp- 
son, and the statutes of Magna Charta, 
which show what a cnme it is for judges 
to infringe the laws of the land, and 
thus, since the queen and the judges 
were sworn to observe them, they said 
that they would not act as was com- 
manded in these letters 
All this was repeated to her majesty 
for her good allowance of the said reasons, 
and which her majesty, as 1 have heard, 
says the reporter, took well , hut nothing 
farther was heard of the business. Such 
was the law and the government, which 
Mr. Hume has compared to that of 
Turkey ' It is almost certain that nei- 
ther James nor Charles would have made 
so discreet a sacrifice of their pnde and 
arbitrary temper, and in this self-com- 
mand lay the great superiority of Eliza- 
beth's policy. 
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in England tlian anywEere, as it shall well appear to 
him that without affection will consider the kind of re- 
giment. While I compare onrs with other, as it is in 
itself, and not maimed by usurpation, I can find none 
either so good or so indifferent. The icgiment of Eng- 
land is not a meie monarchy, as some fur lack Of con- 
sideration think, nor a mere oligaichy nor democracy, 
blit a rule mixed of all these, wheiein each one of these 
have, or should have, like authoiity. The image whereof, 
and not the image but the thing indeed, is to be seen in 
the parliament-house, wherein you shall find these three 
estates — the king or queen which representeth the 
monarchy, the noblemen which be the aristocracy, 
and the burgesses and knights the democracy. If 
the parliament use their privileges, the king can ordain 
nothing without them * if he do, it is his fault in usurp- 
ing it, and their fault in permitting it. Wherefore, in 
my judgment, those that in king Henry YIII.’s days 
would not grant him that his proclamations should have 
the force of a statute were good fathers of the country, 
and worthy commendation in defending their liberty. 
But to what purpose is all this ? To declare that it is 
not in England so dangerous a matter to have a woman 
ruler as men take it to be. For first, it is not she that 
nileth, but the laws, the executors whereof be her judges 
appointed by her, her justices, and such other officers. 
Secondly, she maketh no statutes or laws, but the honour- 
able court of parliament, she breaketh none, but it must 
be she and they together, or else not. If, on the other 
part, the regiment were such as all hanged on the king’s 
or queen’s will, and not upon the laws written ; if she 
might decree and make laws alone without her senate ; 
if she judged offences according to her wisdom, and not 
by limitation of statutes and laws ; if she might dispose 
alone of war and peace ; if, to be short, she were a 
mere monarch, and not a mixed ruler, you might per- 
adventure make me to fear the matter the more, and the 
less to defend the cause.” * 

This passage affords a proof of the doctrine current 
among Englishmen m 1559, and may, perhaps, be the 

t Harborowe of True and Faithful Knox, vol i. note BB, to vfhom I am in 
Subjects, 1559. Most of this passage is dehted foi pomtmg it out 
crnoted by Dr M‘Ciie, in Iiu. Life of 
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less suspected as it does not proceed from a legal J^en. 
And the quotations I Bave made in tlie last cliapter fioin 
Hooker are evidence still more satisfactory, on account 
of tlie gravity and jndicionsness of the writer, that the 
same theory of the constitution pinvailed in the later 
period of Elizabeth’s reign. It may be observed that 
those who speak of the limitations of the sovereign’s 
power, and of the acknowledged liberties of the subject, 
use a distinct and intelligible language, while the op- 
posite tenets are insinuated by means of vague and 
obscure generalities, as in the sentence above quoted 
from Baleigh. Sir Thomas Smith, secretary of state to 
Elizabeth, has bequeathed us a valuable legacy in his 
treatise on the commonwealth of England. But un- 
doubtedly he evades, as far as possible, all great consti- 
tutional principles, and treats them, if at all, v^dth a 
vagueness and timidity very different from the tone 
of Eortescue. He thus concludes his chapter on the 
parliament : This is the order and form of the highest 
and most authentical court of England, by virtue whereof 
all these things be established whereof I spoke before, 
and no other means accounted available to make any new 
forfeiture of life^ members^ or lands, of any Englishman, 
where there was no law ordered for it before.” " This 
leaves no small latitude for the authority of royal pro- 
clamations, which the phrase, I make no question, was 
studiously adopted in order to preserve. 

There was unfortunately a notion very prevalent in 
Pretensions cabinet of Elizabeth, though it was not quite 
of tlie so broadly or at least so frequently promulgated 
crown following reigns, that, besides the 

common prerogatives of the English crown, which were 
admitted to have legal bounds, there was a kind of para- 
mount sovereignty, which they denominated her absolute 
power, incident, as they pretended, to the abstract nature 
of sovereignty, and arising out of its primary office of 
preserving the state from destruction. This seemed 
analogous to the dictatorial power which might be said 
to reside in the Eoman senate, since it could confer it 
upon an individual. And we all must, in fact, admit 
that self-preservation is the first necessity of oommon- 


Commonwealtli of Euglaal b « c. 3 
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wealtlis as well as persons, whicli may justify, in Mon- 
fcesqiiien’s poetical language, the veiling of the statues of 
liberty. Thus martial law is proclaimed during an in- 
jvasion, and houses are destioyed in expectation of a 
..siege. But few governments are to be trusted with this 
f insidious plea of necessity, which more often means their 
I own security than that of the people. Nor do I con- 
1 ceive that the ministers of Elizabeth restrained this pre- 
tended absolute powei, even in theory, to such cases of 
overbearing exigency. It was the misfortune of the 
sixteenth century to see kingly power strained to the 
highest pitch in the two principal European monarchies. 
Charles Y. and Philip II. had crushed and trampled the 
ancient liberties of Castile and Aragon. Francis I. and 
his successors, who found the work nearly done to their 
hands, had indicted every practical opj)ression upon 
their subjects. Thiose examples could not be without 
their effect on a government so unceasingly attentive to 
all that passed on the stage of Europe.* Nor was this 
effect confined to the court of Elizabeth. A king of 
England, in the presence of absolute sovereigns, or per- 
haps of their ambassadors, must always feel some degree 
of that humiliation with which a young man, in check 
of a prudent father, regaids the caieless prodigality of the 
rich heirs wdth whom he associates. Good sense and ele- 
vated views of duty may subdue the emotion , but he must 
be above human natuie who is insensible to the contrast. 

There must be few of my readers who are unacquainted 
with the animated sketch that Hume has delineated of 
he English constitution under Elizabeth. It has been 
partly the object of the present chapter to coiiect his 
exaggerated outline ; and nothing would be more easy 
than to point at other mistakes into which he has fallen 
through prejudice, through carelessness, or through 
want of acquaintance with law. His capital and inex- 
cusable fault in everything he has written on our consti- 
tution is to have sought for evidence upon one side only 
of the question. Thus the remonstrance of the judges 

^ Bodm says the English ambassador, vn Henry VIII. avoir tonjoms use de 
M. Hail (Mr. Dale), had assured him, sa puissance souverame He admitted 
not only that the king may assent to or however, that taxes could only be im« 
refuse a bill as he pleases, but that il ne posed m parliament. De la Bdpublique. 
laisse pas d’en ordonner h son plaisir, et 1 i c 8 
centre la volontd des estats, compie on a " 
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against arbitrary imprisonment by the council is in* 
finitely more conclusive to prove that the right of per- 
sonal liberty existed than the fact of its infringement 
can be to prove that it did not. There is something 
fallacious in the negative argument which he per- 
petually uses, that, because we find no mention of any 
umbrage being taken at certain strains of prerogative, 
they must have been perfectly consonant to law. For if 
nothing of this could be traced, which is not so often 
the case as he represents it, we should remember that, 
even when a constant watchfulness is exercised by means 
of political parties and a free pi ess, a nation is seldom 
alive to the transgressions of a prudent and successful 
government. The character which on a former occasion 
I have given of the English constitution under the house 
of Plantagenet may still be applied to it under the line 
of Tudor, that it was a monarchy greatly limited by law, 
but retaining much power that was ill-calculated to 
promote the public good,, and swerving continually into 
an irregular course, which there was no restraint ade- 
quate to correct. It may be added that the practical 
exercise of authority seems to have been less frequently 
violent and oppressive, and its legal limitations better 
understood, in the reign of Elizabeth than for some pre- 
ceding ages ; and that sufficient indications had become 
distinguishable before its close, from which it might lx* 
gathered that the seventeenth century had arisen upon a 
race of men in whom the spiiit of those who stood against 
J ohn and Edward was rekindled with a less partial and 
a steadier warmth.^ 

y Tho misrepresentations of Hume as to tlie Restoration, vol. i. c. 3 In some 
to the English constitution under Eliza- respects, Mr B seems to have gone too 
beth, and the general admmistration of far in an opposite system, and to repre- 
her reign, have been exposed, since the sent the practical couise of goyemment 
pieseiit chapter was wntten, by Mr as less arbitiary than I can admit it to 
Biodie, m his History of the British have been. 

Empire from the Accession of Charles L 
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CHAPTEE VL 

ON THE ENGLISH CONSTITUTION UNDEK JAMES 1. 


Quiet Accession of James Question of his Title to the Crown — Legitimacy of the 
Earl of Hertford’s Issue —Early Unpopularity of the King — Conduct towards the 
Puritans — Pailiament convoked by an irregular Proclamation — Question of 
Fortescue and Goodwm's Election — Shirley’s Case of Privilege — CorapUmts of 
Grievances — Commons’ Vindication of themselves — Session of 1605 — Union 
w'lth Scotland debated — Continual Bickerings between the Ciown and Commons 
— Impositions on Merchandize without Consent of Parhament — Remonstrances 
against these m Session of 1610 — Doctrme of King’s absolute Power mculcated 
by Clergy — Articuli Cleri — Cowell’s Interpreter — Renewed Complaints of the 
Commons — Negotiation for giving up the Feudal Revenue — Dissolution of 
Parliament — Chaiacter of James — Death of Lord Salisbury — Foreign Politics 
of the Government — Lord Coke’s Ahenation from the Court — Illegal Proclama- 
tions — Means resorted to in ordei to a\oid the Meeting of Parliament — ParUa- 
ment ot ] 614 — Undertakers -- It is dusolved without passing a single Act — 
Benevolences — Prosecution of Peacham — Dispute about the Jurisdiction of the 
Court of Chancery — Case of Ccmmendams — Arbitrary Proceedings in Star 
Chamber — Arabella Stuart — - Someiset and Oveibury — Sir Walter Raleigh — 
Paihament of 1621 — Pioceedings against Mompesson and Lord Bacon — Violence 
m the Case of Floyd — Disagreement between the King and Commons— Then 
Dissolution aftei a strong Remonstrance — Marriage Treaty with Spain — Parliaf 
ment of 1624 — Impeachment of Middlesex 


It might afford an illustration of the fallacionsness of poli- 
tical speculations to contrast the hopes and in- 
quietudes that agitated the minds of men con- ^.ceshion 
ceiming the inheiitance of the ciown during 
Elizabeth’s lifetime, while not less than fouiteen titles 
were idly or mischievously reckoned up, with the per- 
fect tranquillity which accompanied the accession of her 
successor/ The house of Suffolk, whose claim was legally 


^ Father Persons, a subtle and lying 
jesmt, published m 1594, undei the name 
of Doleman, a treatise entitled ‘ Con- 
ference about the next Succession to the 
Crown of England.’ This hook is d«- 
dicated to Lord Essex, whether fiom any 
hopes entertained of him, or, as was then 
supposed, m order to injure his fame and 
hia credit with the queen Sidney Papers, 


1 357 Birch’s Memoirs, i 312. It is 
written with much ai t, to show the ex 
treme uncertainty of the succession, and 
to perplex men’s minds by multiplymg 
the number of competitors This how- 
ever IS but the second part of his Con- 
ference, the ami of the first hemg to prove 
the right of commonwealths to depose 
bovereigns, much more to exclude tfi© 
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indisputable, if we admit tbe testament of Henry YIIl, 
to bave been duly executed, appear, tbongb no public 
inq^uiry bad been made intotbat fact, to bave lost ground 
in popular opinion, partly tbrongb an unequal mariiage of 
lord Beauchamp with a private gentleman’s daughter, 
but still more from a natural disposition to favour tbe 
hereditary line rather than tbe capricious disposition of 
a sovereign long since dead, as soon as it became con- 
sistent with tbe preservation of tbe reformed faith. 
Leicester once hoped, it is said, to place bis brother-in- 
law, tbe earl of Huntingdon, descended from tbe duke 


right heir, especially for -want of true 
religion “ I affirm and hold,” he says, 
'• that for any man to give his help, con- 
sent, or assistance tovvards the making of 
a king whom he judgeth or beheveth to 
be faulty m religion, and consequently 
would advance either no rebgion, or the 
wrong, if he were in authority, is a most 
grievous and damnable sm to him that 
doth it, of what side soever the truth be, 
or how good or had soever the party be 
that is preferred.” P 216 He pretends 
to have found very few who favour the 
kmg of Scots’ title; an assertion by 
which we may appreciate his veiacity. 
The protestant paity, he teUs us, was 
wont to favour the house of Hertford, 
but of late have gone more towards Ara- 
bella, whose claim the lord Burleigh is 
supposed to countenance P 241. The 
dnft of the whole is to recommend the 
infanta by means of perverted history 
and bad law, yet ingeniously contrived 
to ensnare ignorant persons In 'his 
foxtaer and more celebrated treatise, 
Leicester’s Commonwealth, though he 
harps much on the embarrassments at- 
tending the succession, Persons argues 
with all his power m favour of the 
Scottish title, Mary being still alive, and 
James’s return to the faith not despeiate 
Both thesp works are Ml of the menda- 
city geneially and justly ascribed to his 
order ; yet they are worthy to be read by 
any one who is curious about the secret 
politics of the queen's reign 
Philip II held out assurances that, if 
the English would aid him m dethroning 
Elizabeth, a tree parliament should elect 
any catholic sovereign at their pleasure, 
not doubting that their choice would fall 
"an the infanta. He promised also to en- 


large the privileges of the people, to give 
the merchants a tree trade to the Indies, 
with many other flattering inducements. 
Birch’s Slemoirs, ii 308 But most of 
the catholic gentry, it is just to observe 
would never concur in the invasion of the 
kingdom by foieigners, profemng the 
elcvatiion of Arabella, according to the 
pope’s project This difference of opi- 
nion gave rise, among other causes, to 
the violent dissensions of that party m 
the latter years of Elizabeth’s reign j 
dissensions that began soon after the 
death of Maiy, m favour of whom 
they were all umted, though they could 
never afterwards agree on any project 
for the succession. Wmwood’s Memo- 
rials, 1 51. Lettres du Cardmal d’Ossat 
li 501 

For the life and character of the fa- 
mous Father Persons, or Parsons, above 
mentioned, see Dodd’s Church. Hi&tory, 
the Biographia Britannica, or Miss Aikm's 
James I., i 360 Mr Butler is too fa 
vourably mcliued towards a man without 
patriotism or veracity Dodd plain Ij^ 
thinks worse of him than he dares speak 
[Several letters of considerable histone a] 
importance, relative to the cathohe in- 
trigues as to the succcbston, are lately 
published m Tierney’s edition of Dodd’s 
Church History, vol iii A considerable 
part of tbe catholics, especially those -who 
had looked up to Mary personally as 
their rallying point, adhered to tbe 
Scottish title, and those of course were 
the best Englishmen Persons and his 
Spamsh faction, whose letters appear in 
the work above quoted, endeavour to 
depreciate them I must add that Mr, 
T does not by any means screen this las^ 
party 1845 ] 
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of Claienoe, upon tlie tlirone; but this pretension bad 
been entirely forgotten. Tbe more intriguing and 
violent of tbe catholic party, after tbe death of Mary, 
entertaining little hope that the king of Scots would 
abandon the principles of his education, sought to gain 
support to a pretended title in the king of Spain, or his 
daughter the infanta, who afterwaids married the arch- 
duke Albert, governor of the Netheilands Others, 
abhorring so odious a claim, looked to Aiabella Stuart, 
daughter of the earl of Lennox, younger brother of 
James’s father, and equally descended from the stock of 
Henry VII., sustaining her manifest defect of primo 
geniture by her biith within the realm, accoiding to the 
principle of law that excluded aliens from inheiitance. 
But this principle was justly deemed inapplicable to the 
crown. Clement VIII., who had no other view than to 
secure the re-establishment of the catholic faith in Eng- 
land, and had the judgment to perceive that the ascend- 
ancy of Spain would neither be endured by the nation 
nor permitted by the French king, favoured this claim 
of Arabella, who, though apparently of the reformed re- 
ligion, was rather suspected at home of wavering in lier 
faith, and entertained a hope of marrying her to the car- 
dinal Fainese, brother of the duke of Paiina ^ Consider- 
ations of public interest, however, unequivocally pleaded 
for the Scottish line ; the extinction of long sanguinary 
feuds, and the consolidation of the Biitish empire. 
Elizabeth heiself, though by no means on terms of 
sincere friendship with James, and harassing him by 
intrigues with his subjects to the close of her life, seems 


b D’Ossat, -ubi supra Clement had, 
some years before, indulged the idle hope 
that France and Spain might unite to 
conquer England, and either bestow the 
kmgdom on some catholic prince, oi dmde 
It between themselves, as Louis XII and 
Ferdinand had done with Naples in 1501 ; 
an example not very inviting to the 
Frenck B’Ossat, Heniy’s minister at 
Rome, pomted out the difficulties of such 
an enterprise, England being the greatest 
naval power in the world, and the people 
warlike. The pope only replied that the 
kingdom had been once conquered, and 
might be so again , and esnecially being 
governed by an old woman, whom h» was 


Ignorant enough to compare with Joanna 
11 of Naples Vol i 399 Henry IV 
would not even encourage ihe project o. 
setting up Arabella, "which he declared to 
be both unjust Jnd chimencal Mem do 
Sully, 1 15 A knot of protestants were 
also busy about the inteiests of Arabella 
or suspected of being so; Raleigh, Cob- 
ham, Northumberland, though perhaps 
the last was a cathohe. Then intriguce 
occupy a great part of the letters of other 
lutrigueis, Cecil and lord Henry Howjird, 
in the Secret Correspondence with king 
James.pubh^edby sir David Dali*ymple 
vol 1 . passim. 
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io have always designed that he should inherit her crown. 
And the general expectation of what was to follow, 
as well fiom conviction of his right as fiom the im- 
practicability of any effectnal competition, had so tho- 
roughly paved the way that the coimcil’s proclamation 
of the king of Scots excited no more commotion than 
that of an heir apparent.® 

The popular voice in favour of James was undoubtedly 
of consequence of a natural opinion that 

KittTio he was the lawful heir to the throne. But this 
the Cl own. according to vulgar notions of right 

which respect hereditary succession as something inde- 
feasible. In point of fact, it is at least very doubtful 
whether James I. weie a legitimate sovereign, according 
to the sense which that word ought properly to bear. 
The house of Stuart no more came in by a clear title 


The e:i.pLcit declaration on her death- 
bed, ascribed to her by Hume and most 
other wntorts, that hei kinsman the king 
of Scots should succeed her, is not con- 
firmed by Carey, who was there at the 
time “She was speechless v>hen the 
council proposed the king of Scots to 
succeed hei.butput hei hand to her head 
as It in token of ai)probation E of 
Monmouth’s Memoirs, p ITS But her 
uniiomi conduct shovvs her intentions 
See, however, DTbraeli’s Curiosities of 
Literature, lu 107 [A remaikable ac- 
couim of Elizabeth’s last days will be 
found m Dodd’s Church History, it 
appears to have been written by lady 
Southwell, an oye-vatness, who had been 
one of the queen’s maids of honour 
Tierney’s edition of Dodd, voL m p 70. 
And this account is confirmed, so as to 
make it lully trustwoithy, by a report 
from Beaumont, the French ambassadoi, 
published m Baumer’s History of the 
16th and l7th Centuries illustiated. 
London, 1835, vol n p 188 
The famous stoiy of Essex’s ring, de- 
livered by the countess of Hottogham 
in hei dying hours to the queen, has 
been rejected by modern writers, as only 
u? be traced to some memoirs published 
m Holland eighty years afterwards It 
miy be consult red, w'hcther it denves 
any kind of conflimation from a passage 
tn Baumer, u, 166 —1845.1] 


It IS impossible to justify Elizabeth’s 
conduct towards James in his own king- 
dom What is best to be said for it is 
that Ins indiscretion, his suspicious in- 
trigues at Rome and JIadnd, the dan- 
gerous influence of his favourites, and the 
evident purpose of the court of Spam to 
make him its tool, rendered it necessary 
to keep a very strict watch over his pro- 
ceedings If she excited the peers and 
presbyters of Scotland against their king 
he was not behind her in some of the last 
years of her reign. It appears, by a lettei 
from the Earl of Mar, m Dalrymplc's 
Secret Correspondence, p. 2, that James 
had hopes of a rebellion in England in 
1601 , which he w^ould have had no scruple 
m abettmg And m a letter from him 
to Tyrone, in the Lansdowne MSS. 
Ixxxiv. 86, dated 22n(l Dec 1597, when 
the latter was at least preparing for re- 
bellion, though lather cautious, is full of 
expressions of favour, and of promises to 
receive his assistance thankfully at the 
queen’s death Thislettei, being found 
m the collection once belonging to sir 
Micbael Hicks, must have been in loid 
Burleigh’s and probably m Elizabeth’s 
hands, it would not make her less in- 
clmed to msisgate conspiracies across the 
Tweed- The letter is not an ongmal, 
and may have been communicated by 
some one about tlie king of Scots m thr 
pay of England* 
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dian tlie liouse of Brunswick ; by suck a title, I mean, 
as tbe statute laws of this kingdom bad recognised. Ko 
private man could bave recoveied an acre of land witb- 
out proving a better rigbt tban tbey could make out to 
tbe crown of England. Wbat, then, bad Janies to lest 
iipon*^ Wbat rendeis it absuid to call bim and bis 
cbildren usurpeis ^ He bad that wbicb tbe flatterers of 
bis family most affected to disdain — tbe will of tbe 
people ; not certainly expiessed in legular suffrage oi 
declared election, but unanimously and voluntarily lati- 
fying tbat wbicb in itself could suiely give no rigbt, tbe 
determination of tbe late queen’s council to pioclaim bis 
accession to tbe tbrone. 

It is probable tbat ivbat bus been just said may appear 
rather paradoxical to those wbo bave not considered tbis 
part of our history, yet it is capable of satisfacioiy proof. 
Tbis proof consists of four propositions . 1. Tbat a lawful 
king of England, with tbe advice and consent of pai- 
liainent, may make statutes to limit tbe inbciitanee oi 
tbe crown, as shall seem fit , 2. Tbat a statute passed in 
tbe 35tb year of king Henry YIII. enabled that piinco 
to dispose of tbe succession by bis last will signed witii 
bis own band , 3 Tbat Henry executed such a will, b> 
wbicb, in default of issue fiom bis cbildien, tbe crovn 
was entailed upon tbe descendants of bis younger sistei , 
Mary duchess of Suffolk, before those of Maigaiet queen 
of Scots , 4 Tbat such descendants of Mary wcie Ining 
at tbe decease of Elizabeth 

Of these propositions, the two foimei can loquire no 
support , tbe fiist being one tbat it would be peiilous to 
deny, and tbe second assciting a notorious fact. A ques- 
tion has, however, been raised with icspect to the third 
proposition ; foi though tbe will of Henry, now in the 
ebapter-bouse at Westminster, is certainly authentic, 
and is attested by many witnesses, it lias been doubted 
whether tbe signature was made with bis own band, as 
requiiedby tbe act of parliament. In tbe reign of Eliza- 
beth it was asserted by tbe queen of Soots’ ministers that 
tbe king being at tbe last extremity, some one bad put 
a stamp for bim to the instrument ^ It is true tbat be 

See Burnet, vol. i Appendix, 267, positively, and so open, if to a con- 

for secretaiy Letliingtun’s lettei to Cecil, tradiction it never received, that thoMe 
wnerehe tells circumstantial story so who Uy too much stress on this vri-y 

VOL* X. U 
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was in tlie latter pait of liis life accustomed to employ a 
stamp instead of making liis signature. Many impres- 
sions of tliis are extant, but it is evident on tbe fiist 
inspection not only that tbe piesumed autographs in the 
will (for there are two) aie not like these impiessions, 
but that they are not the impressions of any stamp, the 
marks of tbe pen being very clearly discernible. It is 
moie difficult to pronounce that they may not be feigned, 
but such IS not the opinion of some who are best ac- 
quainted with Henry’s handwriting , ® and what is still 
more to the purpose, there is no pretence for setting up 
such a possibility, when the story of the stamp, as to 
which the partisans of Maiy pietended to adduce evi- 
dence, appears so clearly to be a fabiication. We have, 
theiefore, every reasonable ground to maintain that 
Henry did duly execute a will postponing the Scots 
line to that of Suffolk. 

The fourth proposition is in itself undeniable. There 
were descendants of Maiy duchess of Suffolk, by her two 


equivocal species of piesumption would 
if tlie will had perished, have leckoned 
its forgery beyond question The king’s 
death approaching, he asseits, “ some as 
well known to you as to me caused 
William Clarke, sometimes servant to 
Thomas Heneage, to sign the supposed 
will with a stamp, for otherwise signed 
it was never , ” lor which he appeals to 
ail attestation ol the late loid Paget m 
parliament, and requests the depositions 
of several persons now living to he taken 
He proceeds to refer him “to the ori- 
ginal will surmised to be signed with tlie 
king’s own hand, that theiehy it may 
most clearly and evidently appear by 
some diftei eiiccs how the same was not 
signed with the king’s hand, but stamped 
as alore&aid And albeit it is used both 
as an aigument and calumniation against 
my sovereign by some, that the said 
original hath been embezzled in queen 
Maiy's time, I tuist Cod will and hath 
reserved the same to be an uistrument to 
relieve [prove] tlie truth, and to confound 
false suimises, that thoieby the right may 
take place, notwithstanding the many 
exemplifications and transenpts, which, 
being sealed with the gioat seal, do run 
ubroad m England *’ Lesley, bishop of 
Jlogs, icpeats the same stoiy with some 


additions Bedfoid’s Hereditaiy Bight, 
p 197. A treatise of Hales, lor which 
he suffered imprisonment, in defence of 
the Suffolk title under the wnll, of which 
there is a manusciipt in the British JMu 
scum, Hail MSS. 537, and which is also 
punted in the appendix to the book last 
quoted, leads me to conjectine that the 
original wull had been mislaid or rather 
concealed at that time For he certainl;^ 
argues on the supposition that it was not 
forthcoming, and had nut himself seen it, 
but, “ he has been informed that the 
king’s name is evidently written with a 
pen, thongh some "Of the stiokes are 
unseen, as if drawn by a weak and 
trembling hand ” Every one who has 
seen the will must hear witness to the 
coiiectness of this information The le- 
appeaiaiice of this very remarkable in- 
strument was, as I conceive, after the 
Bevolution ; for Collier mentions that he 
had heard it w^as m existence ; and it is 
also desciihcd m a note to the Acta 
Eegia 

® it js right to mention that some 
difference of opinion exists as to the 
genmnencss of Heniy’s signature But 
as it is attested by many witnesses, and 
cannot be proved a foigeiy, the legal pre 
sumption till ns much m its favour. 
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daugliters^ Frances, second duchess of Suffolk, and 
Eleanor countess of Cumherland. A story had, indeed, 
been circulated that Charles Brandon, duke of Suffolk, 
was already married to a lady of the name of Mortimer 
at the time of his union with the king’s sister. But this 
circumstance seems to he sufficiently explained in the 
treatise of Hales.* It is somewhat moie questionable 
from which of his two daughteis we are to deiive the 
hereditary stock This depends on the legitimacy of 
loid Beauchamp, son of the earl of Hertford 
by Catherine Grey. I have mentioned in an- ouie^eaif 
other place the process before a commission 
ap]DOinted by Elizabeth, which ended in declar- 
ing that their marriage was not proved, and that their 
cohabitation had been illicit. The parties alleged them- 
selves to have been married clandestinely in the earl of 
Hertford’s house by a minister whom they had never 
before seen, and of whose name they were ignoiant, in 
the piesence only of a sister of the earl then deceased. 
This entire absence of testimony, and the somewhat im- 
probable natuie of the story, at least in appearance, may 
still, perhaps, leave a shade of doubt as to the reality of 
the maniage. On the other liand, it was unquestionable 
that their object must have been a legitimate union , 
and such a hasty and fuiiive ceiemony as they asserted 
to have taken place, while it would, if sufficiently proved, 
be completely valid, was necessary to protect them from 
the queen’s indignation. They weie examined separately 
upon oath to answer a series of the closest interioga- 
tories, which they did with little contradiction, and a 
perfect agreement in the main , nor was any evidence 
worth mentioning adduced on the other side, so that, 
unless the rules of the ecclesiastical law are scandalously 
repugnant to common justice, their oaths entitled tliein 
to credit on the merits of the case.® The earl of Hort- 

t 

f Bedfoi d’s (Harlnn’s) Hei editary Right ecclesiastical censui e for fornication Bti t 
Assei ted, p. 204 another, which 1 have also found m the 

s A manuscript in the Cottonian Museum, Hail MSS. 6286, contains the 
Library, FaUvStma, A xi , wntten ahoot whole proceedings and evidence, from 
1562, in a veiy hostile spirit, endeavours which I have drawn the conclusion m 
to prove, fiom the want of testimony, and the text Their ignorance of the clergy- 
from some vaiiances in their depositions man who performed the ceremony not 
(not very matenal ones), that their alle- peihaps very extiaoidmary; he seems to 
gations of matrimony could not he ad- have been one of those vagabond eccle- 
imttcd, ami that they bad incuned an siastica iiho till the maniage 'act of 

17 ^ 
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ford, soon after the tranquil accession of Janies, having 
long abandoned all ambitions hopes, and seeking only 
to establish his children’s legitimacy and the honour of 
one who had been the victim of their unhappy loves, 
petitioned the king for a review of the proceedings, 
alleging himself to have vainly sought this at the hands 
of Elizabeth. It seems probable, though I have not met 
with any more distinct proof of it than a story in Dug- 
dale, that he had been successful in finding the person 
who solemnized the marriage.^ A commission of dele- 
gates was accordingly appointed to investigate the alle- 
gations of the call’s petition. But the jealousy that had 
so long oppiessed this unfortunate family was not yet at 
rest. Questions seem to have been raised as to the lapse 
of time and other technical difficulties, which seived as 
a pretext for coming to no determination on the merits.* 
Hertford, or rather his son, not long after, endeavoured 
indirectly to bring forward the main question by means 
of a suit for some lands against lord Monteagle. This is 
said to have been heard in the court of wards, where a 
jury was empanelled to try the fact. But the law 
officers of the crown interposed to prevent a verdict, 
which, though it could not have been legally conclusive 
upon the marriage, would certainly have given a sanc- 
tion to it in public opinion.^ The house of Seymour was 


1752 were always ready to do that ser- 
vice foi a fee 

b “ Hereupon I shall add, what I have 
heard related from persons of great 
credit, which is, that the validity of this 
marnage was afterwards hrought to a 
trial at the common law, when the 
minister who married them hemg pre- 
sent, and other circumstances agiecmg, 
the jury (whereot John Dighy of Coleshill, 
m com Wai , esquire, was the foreman) 
iound it a good mamage ” Baronage of 
England, part 11 369 Mi Luders doubts 
the accuracy of Dugdale’s story; and I 
think it not unlikely that it is a confused 
account of what happened in the court 
of wards 

* I denve this fact from a Cotton MS 
Vitellius, C svi 412, &c ; but the 
volume IS much burned, and the papers 
confused with otheis relative to lord 
Essex’s divorce. See as to the same suit, 
or rather perhaps that mentioned in the 


next note, Biich's negotiations, p. 219, 
or Aikm’s James the First, i 225 
k “ The same day a great cause be- 
tween the lord Beauchamp and Mont- 
eagle was heard m the court of wards, 
the mam point whereof was to prove the 
lawfulness of E. of Hertford's mainage. 
The court sat until five of the clock m 
the afternoon, and the jury had a week’s 
respite for the delivery of their verdict " 
Lettei of Sir E Hohy to Sir T Edmonds, 
Feb 10,1606 “For ray lord of Hertford’s 
cause, when the verdict was ready to he 
given up, Mr Attorney interposed him- 
self for the king, and said that the land 
that they both strove for vas the king’s, 
and, until his title were decided, the juiT 
ought not to proceed, not doubting 
but the king will be gracious to both 
lords But thereby both land and 
legitimation remain undecided" The 
same tc^ the sane March 7. Sloane 
MSS 4176. 
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iiow compelled to seek a renewal of its honours by an- 
other channel. Lord Beauchamp, as he had uniformly 
been called, took a grant of the barony of Beauchamp, 
and another of the earldom of Hertford, to take eifect 
upon the death of the earl, who is not denominated his 
father in the patent.^ But after the return of Ohailes II , 
in the patent restoring this lord Beauchamp’s son to the 
dukedom of Somerset, he is recited to be heir male of the 
body of the hist duke by his wife Anne, which esta- 
blishes (if the lecital of a private act of paili ament can 
be said to establish anything) the validity of the disputed 
marriage “ 

The descent from the younger daughter of Maiy 
Brandon, Eleanor, who married the earl of Cumberland, 
is subject to no difficulties. She left an only daughter, 
married to the earl of Derby, from whom the claim de- 
volved again upon females, and seems to have attracted 
less notice during the reign of Elizabeth than some 
others much inferior in plausibility If any should be 
of opinion that no marriage was regulaily contracted 
between the eail of Heitford and lady Catherine Grey, 
so as to make their children capable of inheiitance, 
the title to the crown, resulting from the statute of 
35 H. YIII. and the testament of that prince, will have 
descended at the death of Elizabeth on the issue of the 
countess of Cumbeiland, the youngest daughter of the 
duchess of Suffolk, lady Frances Keyes, having died 
without issue.“ In neither case could the house of Stuart 


I Dugdalo’s Baronage. Lndei’s Essay- 
on the Right of Succession to the Crown 
in the Reign of Elizabeth This inge- 
nious author is, I believe, the first -who 
has taken the strong po&ition as to the 
want of legal title to the house of Stuart 
which 1 have endeavouied so support 
In the entertaining letters of Joseph 
Mede on the news of the day, Harl. 
MSS. 389, it IS said that the king had 
thought of declaring Hertford’s issue by- 
lady Catherine Giey illegitimate m the 
parliament of 3621, and tliat lord South- 
ampton's commitment was foi having 
searched for proofs of their mamage 
June 30, 1622 
“ Luders, ubi supra 
“ 1 have not adveited to one objection 
w inch some urged at the t:me, as we find 


by Persons’s treatises, Leicester s Com- 
monw^ealth, and The Conference, to the 
legitimacy of the Seymours Catherine 
Grey had been betrothed, or peihaps, 
mamed, to lord Herbert, son of the earl 
of Pembroke, during the hiilliant days of 
her family, at the close of Edward’s reign 
But, on her father’s fall, Pembroke caused 
a sentence of divorce to he pronounced, 
the grounds of which do not appear, hut 
which was probably sufficient in law’- to 
w’arrant her subsequent union with Hert- 
foid No advantage is taken of this m 
the proceedings, which seems to show 
that there was no legal bond remaining 
between the parties. Camden says she 
was divorced from lord Herbert, “ being 
so far gone with child as to he verynj^ar 
her time ” Bui, from her youth at the 
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have a lawful claim. But I may, peiliaps, liave dwelled 
too long on a subject wiucb, tbongh curious and not very 
generally understood, can be of no sort of importance, 
except as it serves to cast ridicule upon those notions of 
legitimate sovereignty and absolute light w^hich it was 
once attempted to set up as paramount even to the gieat 
interests of a commonwealth. 

There is much reason to believe that the conscious- 
ness of this defect in his parliamentary title put James 
on magnifying, still more than from his natural temper 
he was prone to do, the mherent rights of primogenitary 
succession as something indefeasible by the legislature ; 
a doctnne w^hich, however it might suit the schools of 
divinity, was m diametrical opposition to our statutes.® 
Thiough the servile spirit of those times, however, it 
made a lapid progress , and, interwoven by cunning and 
bigotry with religion, became a distinguishing tenet of 
the party who encouraged the Stuarts to subvert the 
liheidies of this kingdom. In James’s proclamation on 
ascending the throne he set foith his heieditary right in 
pompous and perhaps unconstitutional phrases. It was 
the first measure of pailiament to pass an act of recogni- 
tion, acknowledging that immediately on the decease of 
Elizabeth the imperial crowm of the realm of England 
did, by inherent birthright and lawful and undoubted 
succession, descend and come to his most excellent 
majesty, as being lineally, justly, and lawfully next and 
sole heir of the blood royal of this realm.” ^ The wdll 
of Henry VIII. it was tacitly agreed by all parties to 
consign to oblivion : and this most wisely, not on the 
principles which seem rather too much insinuated in this 
act of recognition, but on such substantial motives of 
public expediency as it would Lave shown an equal 
want of patiiotism and of good sense for the descendants 
of the house of Suffolk to have withstood. 

James left a kingdom wheie his authority was inces- 
santly thwarted, and sometimes openly assailed, for one 
wherein the royal prerogative had for moie than a cen- 


tinio, and the silence of all otherwnters, 
I conclude this to be unworthy of credit 
Bolingbroke is of this opinion, con- 
sidering the act of recognition as “the 
era of hereditary light, and of all those 


exalted notions concerning the power of 
prerogative of kings and the saciedness 
of their persons” Dissertati(/n on Par 
lies, Letter II 
P Stat 1 Jac c 1. 
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till y been strained to a veryhigb pitch, and where there 
had not occurred for above thirty years the least fcippear- 
ance of rebellion, and hardly of tnmnlt. Such a posture 
of the English commonwealth, as well as the geneial 
satisfaction testified at Ins accession, seemed favoiiiable 
circumstances to one who entertained, with less dis- 
guise, if not with more earnestness, than most othei 
sovereigns, the desire of reigning with as little impedi- 
ment as possible to his own will. Yet some considera- 
tions might have induced a prince who really possessed 
the king-craft wherein James prided himself, to take his 
measures with caution. The late epeen’s popularity had 
remarkably abated during her last years.*^ It is a very 
common delusion of royal peisonages to triumph in the 
people’s dislike of those into whose place they expect 
shortly to come, and to count upon the most transitory 
of possessions, a favour built on hopes that they cannot 
realize, and discontents that they will not assuage. If 
Elizabeth lost a great deal of that affection her subjects 
had entertained for her, this may bo asciibed not so 
much to Essex’s death, though that no doubt had its 
share, as to weightier taxation, to some oppressions of 
iier government, and above all to her inflexible tena- 
ciousness in eveiy point of ecclesiastical discipline. It 
was the pait of a prudent successoi to prcseiwe an unde- 
viating economy, to remove without repugnance or delay 
the iiritations of monopolies and purveyance, and to 
remedy those alleged abuses in the chuich against which 
the gi eater and stronger part of the n<ition had so long 
and so loudly raised its voice. 

The new king’s character, notwithstanding the vi- 
cinity of Scotland, seems to have been little 
understood by the English at his accession, puiautyut 
But he was not long in undeceiving them, if it 

This IS confimed hy a curious little Carte says, “foieigiiers weie shocked on 
tract m the Bntish Museum, Sloane James’s arrival at the applause of the 
MSS SSY, containing a short history of populace, who had professed to adore the 
the queen’s death and new king’s acces- late queen, but in lact she had no huzzas 
Sion It affoids a good contemporary alter Essex s execution She was in lour 
illustration of the various feelings which days’ time as much foigot as if she had 
influenced men. at this crisis, and is never existed, by all the wc^ld, and evei 
written in a dispassionate manner Ibe by her own servants” Voi m p to? 
author ascribes the loss of Elizabeth’s This is exaggerated, and iiv hat Caiteco aU‘ 
populauty to the impoverishment of the not know, but there is no doubt that th* 
realm, and to the abuses w Inch prevailed, geneiality wne glad of a change 
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bo true that his popularity had vanished away before his 
ai rival in London/ The kingdom was full of acute wits 
and skilful politicians, quick enough to have seen through 
a less unguarded character than that of James. It was 
soon manifest that he was unable to wdeld the sceptre of 
the great piincess whom he ridiculously atfected to de- 
spise, so as to keep under that rising spirit wdiicli might 
perhaps have grown too strong even foi her control/ 
Conduct committed an important error in tin owing 

towards the away the best opportunity that had offered 
puritans itself for healing the wounds of the church of 
England. In his way to London the malcontent clei gy 
presented to him what was commonly called the Mil- 
lenaiy Petition, as if signed by 1000 ministeis, though 
Ihe real number was not so great.* This petition con- 


*■ Caite, no foe surely to the house of 
Stuart, says, “By the time he reached 
Lond('n the admnation of the intelligent 
world was turned into contempt” On 
this jouiney he gave a remarkable proof 
of his hasty temper and disregard ot law, 
in ordering a pickpocket taken in the 
fact to he hanged without tnal The 
histonan last quoted thinks fit to say, in 
vindication, that “ all felonies committed 
within the verge ot the court are cog- 
nisable in the court of the king s house- 
hold,” referring to 33 H. 8, c 1 This 
act however contains no such thing, nor 
does any court appear to have been held. 
Though the man's notorious guilt might 
prevent any open complaint of so illegal 
a proceeding, it did not fail to excite ob- 
servation “ I hear our new king,” says 
sir John Ilaiiington, “has hanged one 
man hetoie he was tried, it is strangely 
done now, if the wind blowetb thus, 
why may not a man be tried before he 
has ofieuded?” JNfugm Antiquce, voL i 

p 180 

Birch and Carte tell us, on the authonty 
of the French ambassador’s despatches, 
that on this journey he expressed a great 
contempt for w^omen, suffering them to 
lie presented on their knees, and indis- 
creetly cenMirmg his own wife , that he 
olfended tlie military men by telling 
them they might sheathe their swords, 
since peace was his object , that he show’od 
nupauenco of the common people, who 
Socked to sec him wmle bunting, drn mg 


them aw’ay with curses, very unlike the 
affable manners of the late queen This 
IS confirmed by Wilson, m Rennet’s 
Complete History, vol ii p 667. 

[It 15 also mentioned m the extracts 
from the icpoits of Beaumont, the French 
ambassador, published m Raumei’s Il- 
lustrations of the History of the I6th 
and 17th Centuries (Lord F Egei ton’s 
translation, 1835, vol ii. pp 196, 202) 
These extracts give a most unfavourable 
picture of the conduct of James at his 
accession, as those from other amba&sa- 
dois do at a later period ] 

® Sully, being sent over to compliment 
James on his accession, persisted in w’ear- 
ing mourning foi Elizabeth, though no 
one had done so in the king’s presence, 
and he was warned that it would be 
taken ill “ dans uue cour ou il sembloit 
qu’on eut si fort affecld de mettre en 
oubli cette grande reme, qn’on n’y faisoit 
jamais mention d’elle, et qu'on dvitoit 
meme de prononcer son nom” Mdm. 
de Sully, 1 14. James afterwards spoke 
slightingly to Sully of his piedecessor, 
and said that he had long ruled England 
thiough her ministers 
t It was subsenbed by 825 ministeis 
from tw enty-five conn ties 1 1 states that 
neither as factious men desiring a popu- 
lar party in the church, nor as schisma- 
tics aiming at the dissolution of the state 
ecclesiastical, they humbly desiied the 
redress of some abuses Then objections 
weie chiefly to the cap and surplice, the 
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tained no demand inconsistent with the established 
hierarchy. James, however, who had not imnatiirally 
taken an extreme disgust at the pieshyterian clergy of 
his native kingdom, by whom his life had been per- 
petually haiassed, showed no disposition to treat these 
petitioners with favour."" The bishtips had pioniised 
liim an obsequiousness to which he had been little accus- 
tomed, and a zeal to enhance his pieiogatne which they 
afterwaids too well displayed. His measui es towai ds the 
nonconformist party had evidently been lesolved upon 
before he summoned a few of their divines to the famous 
confeience at Hampton Court. In the accounts that 'vve 
lead of tins meeting ^ye are alternately stiuck wuth 
wonder at the indecent and paitial behaviour of the 
king, and at the abject baseness of the bishops, mixed, 
according to the custom of servile natures, with insolence 
towards their opponents."" It was easy for a monarch 
and eighteen churchmen to claim the victory, be the 
merits of their dispute what they might, over four 
abashed and intimidated adversaries.'"" A very few 
alterations were made in the church-service after this 
confeience, but not of such moment as to reconcile pro- 

cross m baptism, baptisni by women, con- far as to request anything that kind 
firmation, the ring m marriage, the read- '' Strypo’s Whitgiit, p 571, Collier, 
ing of the Apouypha, bo^\lng at the p 673, Neal, p 411 , Fuller, part n p7; 
name of Jesus, to non-iesidence and State Tiials, \ol ii p 09 , Winwood, 
incapable nnnisteis, the commeiulams n n All these, except the last, are 
held by bishops, unneces&aiy cxcoin- taken from an account ot the confei ence 
municatiuns, and othei usuil topics published by Dai low, and probably more 
Neal, p 4U8 , Fullei, pai t ii p 22 iavouiable to the king and bishops than 

The puntaus seeai to liavc flattered they deserved See what Hariington, an 
themselves that James would favoui their eye-witness, says in Nugai AntiqUcU, 
sect, on the cieclit of some strong assei- i isi, which I would quote as the best 
tions"' be had occasionally made of his evidence of James’s beha\ioui, weie the 
adheience to the Scuts kiik Some of passage quite decent 
these wore a good while before, but on Ueyuulds,the principal d'sputant on 
quitting the kingdom he had declaied the puntau side, was nearly, it not altu- 
that he left it in a state which he did not gether, the most learned man in England, 
intend to alter Neal, 400 James how- He was ceiisuiod by his faction for 
evei was all his life rather a bobl liar making a weak detence, but the king's 
than a good dissemblei It seems stiange partiality and intemperance plead his 
that they should not have attended to his apology He is said to have complained 
Basilicon Doion, printed three years be- ot unfaii lepresentation In Barlow’s ac- 
foie, though nut for geneial circulation, count Hist and Ant. of Oxford, n 293 
wherein theie IS a passage quite decisive James wiote a conceited letter to one 
ot his disposition tow aids the presby- Blake, boasting ot his own superior logic 
tenaiis and then scheme of poll ty. The and learning Strype’s Whitgift, Ap- 
Millenaiy Pet’hon indeed dia not go so pend 239. 
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bably a single minister to tlie established discipline." 
The king soon afterwards pnt forth a proclamation 
requiring all ecclesiastical and ci\il officers to do their 
duty by enforcing conformity, and admonishing all men 
nut to expect nor attempt any further alteration in the 
public service , for “he would neither let any presume 
that his own judgment, having deteimined in a matter 
of this weight, should be swayed to alteration by the 
frivolous suggestions of any light spiiit, nor was he 
ignorant of the inconvenience of admitting innovation 
in things once settled by mature deliberation.” ^ And 
he had already strictly enjoined the bishops to proceed 
against all their clergy who did not obseive the pre- 
scribed order f a command which Bancroft, who about 
this time followed Whitgift in the piimacy, did not wait 
to have repeated. But the most enoimous outrage on 
the civil rights of these men was the commitment to 
prison of ten among those who had presented the 
Millenary Petition ; the judges having declared in the 
stai -chamber that it was an offence finable at discretion, 
and very near to treason and felony, as it tended to 
sedition and rebellion^ By such beginnings did the 
house of Stuart indicate the course it would steer. 

An entire year elapsed, chiefly on account of the 
unhealthiness of the season in London, before James 
summoned his first parliament. It might peihaps have 
been moi e politic to have chosen some other city ; ior 
the length < >f this interval gave time to form a disadvan- 
tageous estimate of his administration, and to alienate 
beyond recoveiy the puritanical party. Libels were 
already in circulation reflecting with a shaipness never 

' Rymei, xvi 565 that the dean and chapter shonld alwajrs 

y Stijpe’gj Whitgift, 587 IIo'w de- assent, &c. And, m his predominant 
Slums mm not at all connected in faction spnit of improvement, asks, “ Why the 
with the puritans were of amendments m civil state should he purged and rostoied 
the chuich, appears by a tract ot Bacon, by good and wliolohomc laws made eveiy 
written, as it seems, about the end of throe oi four years in parliament assem- 
1603, vol 1 p 3&7. — He e\cepti> to bled, devising remedies as fast as time 
several matters of ceremony; the cap breedeth mischief , and contrariwise the 
and surplice, the img m raairiage, the ecclesiastical state should Bt.<l continue 
use ol organs, the lorm of absolution, upon the dregs of time, and receive ro 
laj -baptism, &c And imeighs against alteiation now for these forty-five years 
the abuse of oxcommuracation, against ormoie?*’ 
non-residence and pUmalitics, the oath ^ Strype's Whitgift, 587. 
ex-ofitcio, the sole exercise of ordination ‘‘ Neal, 432 , Wmwood, ii, 36, 
and jurisdiction by the bishop, conceiving 
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before know on tke king’s personal behaviour, which 
presented an extiaordinay contrast to that of Elizabeth.® 
The nation, it is easy to peiceive, cheated itself into a 
persuasion that it had borne that princess more affection 
than it had really felt, especially in her latter years , the 
sorrow of subjects for deceased monarchs being often 
rather inspiied by a sense of evil than a recollection ol 
good. James, however, little heeded the popular voice, 
satisfied with the fulsome and preposterous adulation of 
his court, and intent on promulgating certain maxims 
concerning the dignit}^ and power of piinces, vhich he 
had already announced iiiliis discouise on theTiiieLaw 
of Free Monarchies, printed some years before in Scot- 
land. In this treatise, after laying it down that mo- 
narchy is the tiue pattern of divinity, and pioving the 
duty of passive obedience, lather singulaily, from that 
passage in the book of Samuel w^here the prophet so 
forcibly paints the miseries of absolute powei, he denies 
that the kings of Scotland owe their crowm to any pri- 
mal y contiact, Fergus, their progenitor, having con- 
quered the countiy with his lush , and advances moie 
alarming tenets, as that the king makes daily statutes 
and ordinances, enjoining such pains theieto as he thinks 
meet, without any advice of parliament or estates , that 
general laws made publicly in pailiamcnt may by the 
king’s autlioiity be mitigated or suspended upon causes 
only known to him; and that, “although a good king 
will flame all his actions to be according to the law, yet 
he IS not bound tlieieto, but of his own will and for 
example-giving to his subjects.” ® These doctrines, if 
not absolutely novel, seem peculiarly indecent, as w^ell 
as dangerous, fiom the mouth of a sovereign. Yet they 
proceeded far more from J ames’s self-conceit and pique 
against the republican siiirit of presbyterianism than 
from his love of power, which (in its exercise I mean, as 
distinguished from its possession) he did not feel in so 
eminent a degree as either his jiredecessor or his son. 

In the proclamation for calling together his first par- 

b See one of the Somers Ti acts, vol n ambassadors, Sully and La Bodene, 
p. 144, entitled ‘ Advertisements of a thought most contemptibly of the king. 
Loyal vSubject, drawn from the Observa- Lingaid, vol ix. p 107 His own conr- 
tion of the People’s Speeches’ This tieis, as their private letWs show, div 
appeals to have been written before the liked and dended bini 
meeting of jtaihament. The Fren'di ® King James’s Worss, p. .407. 
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iiament, tlae king, after dilating, as was Iiis favoniite 
practice, on a series of ratlier common trutlis in very 
good language, charges all peisons interested in the 
choice of knights foi the shire to select them out of the 
principal knights or gentlemen within the county ; and 
Parivamcnt buTgesses that choice he made of men 

convoked of sufficiency and discretion, without desire to 
guiai piof please parents and friends that often speak for 
cUmauon their children or kindred ; avoiding persons 
noted in leligion for their superstitious blindness one 
way, 01 for their turbulent humour other ways. We do 
connuand, he says, that no bankrupts or outlaws he 
chosen, but men of known good behaviour and sufficient 
livelihood. The sheriffs are chaiged not to direct a writ 
to any ancient town being so inined that there aie not 
residents sufficient to make such choice, and of whom 
such la^vfui election may he made. All returns are to 
be filed m chancery, and if any he found contrary to this 
proclamation the same to ho rejected as unlawful and 
insufficient, and the place to be fined for making it; 
and any one elected contrary to the puiport, effect, 
and true meaning of this proclamation, to be fined and 
imprisoned.^ 

tSuch an assumption of control over pailiamentary 
Question of elections was a glaring infimgement of those 
mlwool pi’i’^ileges which the house of commons had 
vMHs been steadily and successfully assei ting m the 
e ec lun. reign. An opportunity very soon occurred 

of contesting this important point. At the election for 
the county uf Buckingham sir Francis Goodwin had 
been chosen m preference to sir John Fortescue, a privy 
councillor, and the writ returned into chancery. Good- 
win having boon some years befoie outlawed, the return 
was sent hack to the sheiiff, as contrary to the late pro- 
clamation ; and, on a second election, sir John Fortescue 
was chosen. This mattei, being brought under the con- 
sideration of the house of commons a very few days ‘ 
after the opening of the session, gave rise to their first 
struggle with the new king. It was resolved, after 
healing the whole case, and arguments by members on 
both sides, that Goodwin was lawfully elected and re- 
turned, and ought to he received. The first notice taken" 


<l Tail Hist 1. 907. 
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ot this was by tlie lords, who requested that this might 
be discussed iu a conference between the two houses 
before any other mattei should be proceeded in. The 
commons returned for answer that they conceiTcd it not 
according to the honour of the house to give account of 
any of their proceedings. The loids replied, that, having 
acquainted his majesty with the matter, he desiied theio 
might be a confeience thereon between the two houses. 
Upon this message the commons came to a resolution 
that the speakei with a numerous deputation of mem- 
bers should attend his majesty and lepoit the reasons 
of their proceedings in Goodwin’s case. In this confer- 
ence with the king, as related by the speaker, it appears 
that he had shown some degree of chagrin, and insisted 
that the house ought not to meddle with returns, which 
could only be coirected by the court of chanceiy ;hand 
that, since they derived all matters of privilege fiom him 
and his grant, ho expected they should not be tinned 
against him. He ended by directing the house to confer 
with the judges. After a debate which seems fiom the 
minutes in the j'ournals to have been rather warm, it 
was unanimously agieed not to have a conference with 
the judges; but the reasons of the house’s pioceeding 
were laid before the king in a written statement or 
memorial, answering the several objections that his 
majesty had alleged. This they sent to thelurds, 
requesting them to deliver it to the king, s^foto bo 
mediators in behalf of the house for his majesty’s satis- 
faction , a message in lather a lower tone than they had 
previously taken. The king, sending for the speaker 
privately, told him that he was now distracted in judg- 
ment as to the meiits of the case ; and, for his fuither 
satisfaction, desired and commanded, as an absolute king, 
that there should be a conference between the house and 
the judges. Upon this unexpected message, says the jour- 
nal, there grew some amazement and silence. But at last 
one stood up and said, “ The prince’s command is like a 
thunderbolt ; his command upon our allegiance like the 
roaring of a lion. To his command there is no contra- 
diction ; but how or in what manner we should now 
proceed to perform obedience, that will be the ques- 
tion.”® It was resolved to confer with the judges in 


® Commons* Jonnials, i 166 . 
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presence of tlie king and council. In tliis second con- 
ference tke king, after some favouiablc expressions 
towards the house, and conceding that it was a court 
of record, and judge of retnms, though not exclusively 
of the chancery, suggested that both Goodwan and 
Fortescne should be set aside by issixmg a new writ. 
This compromise was joyfully accepted by the gi eater 
part of the commons, after the dispute had lasted nearly 
three weeks.^ Thej^ have been considered as victorious, 
upon the whole, in this contest, though they appaiently 
fell shoit in the result of what they had obtained some 
years before But no attempt was ever afterwards made 
to dispute their exclusive juiisdiction.° 

The commons were engaged during this session in the 
Shirley’s another privilege, to which they 

case of annexed peihaps a disproportionate imj^ort- 
pnviiege gjj. Thomas Shill ey, a member, having 

been taken in execution on a private debt before their 
meeting, and the warden of the Fleet prison refusing to 
deliver him up, they were at a loss how to obtain his 
release. Several methods were projected ; among which 
that of sending a party of members with the seijeant 
and his mace, to force open the prison, was carried on a 
division ; but the speaker hinting that such a vigoi ous 
measuie would expose them individually to prosecution 
as trespassers, it was |>rudently abandoned. The warden, 
though committed by the house to a dungeon in the 
Tower, continued obstinate, conceiving that by releasing 
his prisoner he should become answerable for the debt. 
They were evidently reluctant to solicit the king’s inter- 
ference ; but, aware at length that their own authority 
was insufficient, ‘‘ the vice-chambeiiain,” according to a 
memorandum m the journals, “was privately instructed 
to go to the king and humbly desire that he would bo 
pleased to command the warden, on his allegiance, to 

f It appears tliat soino of the more speaker expressing his acquiescence. Id 
eager patriots were dissatisfied at the con- 1 68 

cession made hy vacating Goodwins seat, s Commons' Journals, HI, &c ; JParl 
and said tnoy had drawn on themselves Hist 991 ; Carte, in 130, who gives, on 
the reproach of inconstancy and levity this occasion, a review of the eailier cases 
“ But the acclamation of the house was, where the house had entered on matters 
that It "cs as a testimony of our duty and of election. See also a rather cimous 
no levity” It was tliought expeilient, letter of Cecil in Wmwoods Memorials 
however, to save their honour, that n. is, where he aitfully endeavours to 
Goodwin should send a letter to the treat the matter as of little importanrt 
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deliver up sir ThomavS; not as petitioned for by the 
house, but as if himself thought it fit, out of his own 
gracious judgment/’ By this stratagem, if we may so 
term it, they saved the point of honour and recoveied 
their member/' The warden’s apprehensions, however, 
of exposing himself to an action for the escape gave rise 
to a statute which empowers the ci editor to sue out a 
new execution against an}^ one who shall be delivered 
by virtue of his piivilegc of parliament, after that shall 
have expired, and discharges fiom liability those out ot 
whose custody such persons shall be deliveied. Tins is 
the first legislative recognition of privilege/ The most 
important part of the whole is a proviso subjoined to the 
act, “ That nothing theiein contained shall extend to 
the diminishing of any punishment to be hereafter, by 
censure in parliament, infiioted upon any peison who 
hereafter shall malvc or procin^e to be made any such 
arrest as is aforesaid.” The right of commitment, in 
such cases at least, by a vote of the house of commons, 
is here unequivocally maintained 

It is not necessary to repeat the complaints of eccle- 
siastical abuses preferred by this house of com- compiamts 
mons, as by those that had gone before them, of gnev- 
James, by siding openly with the bishops, had 
given alaim to the lefoimmg paity. It was anticipated 
that he would go farther than his piedecessor, whose 
uncei tain humour, as well as the inclinations of some of 
her advisers, had materially countei balanced the dislike 
she entertained of the innovatois. A code of new canons 
had recently been established in convocation with the 
king’s assent, obligatory peihaps upon the clergy, but 
tending to set up an un wan anted authority over the 
whole nation , imposing oaths and exacting securities in 
certain cases fi’om the laity, and aiming at the exclusion 
of nonccnfonnists from all civil rights.*' Against these 
canons, as well as various other grievances, the commons 
lemonstrated in a conference with the upper house, but 
with little immediate effect They made a more re- 

h Commons' Journals, p 155, &c ; facto , consequently become incapable of 
Pari, Hist 1028 , Carte, 734, being witnesses, of suing for their debts, 

’ 1 Jar I c 13. &c Neal, 428 But the courts of law 

^ By one of these canons, all persons disregarded these ?jpso facto excomniuni- 
allirmina any cJ the thirty-nme articles cations 

to be ciTonei-us are excommunicated ipso ^ Somers Tiacts, ii 14; Joumals, 19<) 
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markable effort in attacking some public niiscbiefs of 
a temporal nature, 'wbich, tbougli long the theme of 
general miiimurs, weie closely intei woven with the 
ancient and iindisputed proiogatives of the cimvn. 
Complaints were uttcicd, and innovations pi ejected, by 
the commons of 1(504, which Elizabeth would have met 
with an angry message, and peihaps visited with punish- 
ment on the proposers. J anies, however, was not entii ely 
aveise to some of the piojected alteiations, fiom which 
he hoped to deiive a pecuniary advantage. The two 
piincipal grievances were purveyance and the incidents 
of military tenure. The former had been restiained by 
not less than thiity'-sis statutes, as the commons assert 
in a petition to the king; in spite of which the im- 
pressing of carts and cairiages, and the exaction of 
victuals for the king’s use, at prices far belcw the true 
value, and in quantity beyond what was necessary, con- 
tinued to prevail under authority^ of commissions from 
the board of green cloth, and was enforced, in case 
of demur or lesistance, by impiisonment under their 
wan ant. The purveyois, indeed, are described as 
living at free quarters upon the country, felling woods 
without the oumers’ consent, and commanding labour 
with little or no recompence.” Purveyanco was a very 
ancient topic of remonstrance ; hut both the inade<piate 
revenues of the ciown, and a supposed dignity attached 
to this royal right of spoil, had pi evented its abolition 
from being attempted. But the commons seemed still 
more to tiench on the of our feudal monarchy 

when they proposed to take away guaidianshi^) in 
chivalry , that lucrative tyranny, bequeathed by Koiinan 
conquerors, the custody of every military tenant’s estate 
until ho should arrive at twenty-one, without accounting 
for the piofits. This, among other grievances, was le- 
ferred to a committee, in which Bacon took an active 
shaie. They obtained a conference on this subject with 


235, 23<? , Pari. Hist 1067. It is bere 
said that a bill restramnig excommuni- 
cations passed into a law, wbicb does not 
appear to be true, thougb James bim 
self had objected to tbeir frequency 1 
cannot tiace such a bill m the jouraals 
beyond the committee, nor is it m the 
etatute-l ook. The fact is, that the king 


desired the hou'^e to confer on the sub- 
ject with the convocation, which they 
j'ustly deemed unpiecedented, and deio- 
gatory to their pnvileges, but offered to 
confer with the bishops, as loxts ol par- 
liament Journals, 173. 

“ Bacon’s Works, z. 624; Journals 
190,215 



iAMES 1. 


COMMONS’ TrNDICATION. 


305 


the lords, who refused to agree to a bill for laldiig 
guardianship in chivalry away, but offered to join in a 
petition for that purpose to the king, since it could 
not be called a wrong, having been patiently enduied 
by their ancestors as well as themselves, and being 
warranted by the law of the land. In the end the loids 
advised to diop the matter for the piesent, as somewhat 
unseasonable in the king’s first parliament.*" 

In the midst of these testimonies of dissatisfaction with 
the civil and ecclesiastical administration, the house of 
commons had not felt much willingness to greet the 
new sovereign with a subsidy. No demand had been 
made upon them, far less any proof given of the king’s 
exigencies ; and they doubtless knew by experience that 
an obstinate determination not to yield to any of their 
wishes would hardly be shaken by a liberal grant of 
money. They had even passed the usual bill granting 
tonnage and poundage for life, with certain reservations 
that gave the court offence, and which apparently they 
afterwards omitted. But there was so little disposition 
to do anything farthei, that the king sent a message to 
express his desire that the commons would not enter 
upon the business of a subsidy, and assuiing them that 
he would not take unkindly their omission. By this 
artifice, which was lather transparent, he avoided the 
not impiobablc moitification of seeing the pioposal 
rejected.^" 

The king’s discontent at the piocecdings of this 
session, which he seems to have lather strongly 
expressed in some speech to the commons that ^indiSiou 
has not been recorded,*^ gave rise to a very re- of them- 
markable vindication, piepared by a committee 
at the house’s command, and entitled ‘ A Form of 
Apology and Satisfaction to be delivered to his Majesty,’ 
though such may not be deemed the most appropiiate 
title. It contains a full and pertinent justification of all 
those proceedings at which J ames had taken umbrage, 
and asserts, with respectful boldness and in explicit 
language, the constitutional rights and liberties of parlia- 
ment. If the English monarchy had been reckoned as 
absolute under the Plantagenets and Tudors as Himie 

® Commons' Journals, 250, &c V ibid 24G Ibid 230. 

'^Oh. 1. X 
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has endeavoured to make it appear, tlie commons of 
1604 must have made a surprising advance in tlieir 
notions of freedom since the king’s accession. Adverting 
to what they call the misinformation openly delivered to 
his majesty in three things ; namely, that their privileges 
were not of right, but of grace only, renewed every 
parliament on petition ; that they are no court of record, 
nor yet a couit that can command view of lecords ; that 
the examination of the returns of writs for knights and 
buigesses is without their compass, and belonging to the 
chancery assertions, they say, “ tending diiectly and 
apparently to the utter overthrow of the very funda- 
mental privileges of our house, and therein of the rights 
and liberties of the whole commons of your realm of 
England, which they and their ancestors, from time 
immemorial, have undoubtedly enjoyed under your 
majesty’s most noble progenitors,” and against which 
they expressly protest, as derogatory in the highest 
degree to the true dignity and authority of parliament, 
desiring ‘‘ that such their protestations might be re- 
corded to all xDosterity,” they maintain, on the con- 
trary’', ‘‘1. That their privileges and liberties are their 
right and inheritance, no less than their very lands and 
goods; 2. That they cannot be withheld from them, 
denied, or impaired, but with apparent wrong to the 
wdiole state of the realm , 3. That their making request, 
at the beginning of a parliament, to enjoy their privilege, 
IS only an act of manners, and does not weaken their 
right ; 4. That their house is a court of record, and has 
been ever so esteemed ; 5. That there “is not the highest 
standing court in this land that ought to enter into com- 
petition, either for dignity or authority, with this high 
court of parliament, which, with his majesty’s royal 
assent, gives law to other courts, but from other courts 
receives neither laws nor orders ; 6. That the house of 
commons is the sole proper judge of return of all such 
writs, and the election of all such members as belong 
to it, without which the freedom of election were not 
entire.” They aver that in this session the piivileges 
of the house have been more universally and dan- 
gerously impugned than ever, as they suppose, since the 
beginnings of parliaments. That, “ in regard to the late 
queen’s sex and age, and much more upon care to avoid 
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all trouble, wbicb by wicked practiioe might have beeii 
drawn to impeach the quiet of his majesty’s right in the 
succession, those actions were then passed over which 
they hoped in succeeding times to redress and rectify , 
whereas, on the contraiy, in this pailiament, not pri- 
vileges, but the whole freedom of the parliament and 
realm, had been hewed from them.” “ What cause,” 
they proceed, “ we, your poor commons, have to watch 
over our privileges, is manifest in itself to all men. The 
preiogatives of princes may easily and do daily giow. 
The privileges of the subject are for the most pait at an 
everlasting stand. They may be by good providence 
and care preseived; but, being once lost, are not re- 
covered but with much disquiet.” They then enter in 
detail on the various matters that had arisen during the 
session, — ^the business of Goodwin’s election, of Shirley’s 
arrest, and some smaller matters of privilege to which 
my limits have not permitted me to allude. “ We 
thought not,” speaking of the first, “ that the judges' 
opinion, which yet in due place we greatly reverence, 
being delivered what the common law was, which 
extends only to inferior and standing courts, ought to 
bring any prejudice to this high court of parliament, 
whose power, being above the law, is not founded on the 
common law, but have their rights and piivileges pecu- 
liar to themselves.” They vindicate their endeavouis to 
obtain redress of religious and public grievances . ‘‘ Your 
majesty would be misinfoimed,” they tell him, ‘‘ if any 
man should deliver that the kings of England have any 
absolute power in themselves, either to alter religion, 
which God defend should be in the power of any moital 
man whatsoever, or to make any laws conceining the 
same, otherwise than as in temporal causes, by consent 
of parliament. We have and shall at all times by our 
oaths acknowledge that your majesty is sovereign lord 
and supreme governor in both.” Such was the voice 
of the English commons in 1604, at the commencement 
of that great conflict for their liberties which is measured 

Pari Hist. 1030, from Petyt’s Jus ignorant of it It is just alluded to bj 
Farliamentai lum , the earliest book, as lar Eapin 

as I know, wnere tbis important docu- It was remarked that the attendancf 
mentis preserved. The entiy on the of members m this session was more fre. 
Journals, p 243, contams only the first quent than had ever been known, so tli4 
patagraph. Hume and Caite have been fiesb seats were required Journals, M3 



308 


SESKSrON OF 1,605. 


VI. 


by elie line of the bonse of Stuart, But it is not certain 
tiiat this apology was ever deliveied to the king, tbongb 
^ he seems to allnde to it in a letter written to one of his 
ministers about the same time.® 

The next session, which is remarkable on account of 
Seas^on conspiracy of some desperate men to blow 
1605 . up both houses of parliament with gunpowder 
on the day of their meeting, did not produce much 
worthy of our notice. A bill to regulate, or probably to 
suppress, purveyance was thrown out by the lords. The 
commons sent up another bill to the same effect, which 
the upper house rejected without discussion, by a rule 
then perhaps first established, that the same bill could 
not be proposed twice in one session.^ They voted a 
liberal subsidy, which the king, who had reigned three 


® “ My faithful 3, such is now my mis- 
fortune, as I must be for this time secre- 
tary to the devil in answering your letters 
directed nnto him That the enteiing 
now into the matter of the subsidy should 
be deferred until the council’s next meet- 
ing with me, 1 think noways convenient, 
especially for three reasons First, ye see 
It has bm already longest delayd of any 
thing, and yet yee see the lower house 
are ever the longer the further fiom it , 
and (as in every thing that concerns mee) 
delay of time does never turn them to- 
ivardsmee, hut, by the contrary, every 
hourbreedeth a new trick of contradiction 
amongst them, and every day produces 
new matter of sedition, so lertile are 
their brains in ever buttering forth ve- 
nome Next, the Farit is now so very 
near an. end, as this matter can suffer no 
longer delay. And thirdly, if this be 
not granted unto before they receive my 
answer unto their petition, it needs never 
to be moved, for the will of man or 
angel cannot devise a pleasing answer to 
their proposition, except I should pull 
the crown not only from my own head, 
but also from the head of all those that 
shall succeed unto mee, and lay it down 
at their feet. And that freedom of utter- 
ing my thoughts, i\hich no extremity, 
strait, nor peril of my life could ever be- 
reave mee of in time past, shall now 
remam with mee as long as the soul 
shall with the body. And as for the 
Kea-ervations of the Bill of Tonnage and 


Poundage, yee of the Upper House must 
out of your Love and Disci eiion help 
It agam, or otherwise they will in this, 
as in all thincs else that concern mee, 
wrack botn me and all my Posterity 
Yee may impart this to little 10 and 
bigg Suffolk And so Fare%vell from my 
Wiidernesse, wch 1 had rathei live in 
(as God shall judge mee) like an Hei- 
mite m this Foriest, then be a King 
over such a People as the pack of Pini- 
tans are that over-rules the low er-house. 

^ J. K.” 

(jMS penes autorem ) 

1 cannot tell who is addressed in this 
letter by the numeral 3 , perhaps the earl 
of Dunbar By 10 we must‘d.>ubtles8 
understand Salisbury. 

i Pari Hist Journals, 274, 27s, Ike 
In a conference with the lords on this 
bill, Mr Hare, a member, spoke so 
warmly as to give their lordships offence 
and to incur some reprehension “ You 
would have thought,” says Sir Thomas 
Hoby, " that Hare and Hyde represented 
two tiibunesof the people ” Sloane MSS, 
4161. But the commons resented this 
mfrmgement on their privileges, and, 
after voting that Mr. Hare did not err 
in his employment in the committee 
with the lords, sent a message to inform 
the other house of their vote, and to re' 
quest that they would ” forbear hereafter 
any taxations and reprehensions in 
their conferences” Journals Feb. 2o 
and 22. 
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years without one, had just canse to require. For though 
he had concluded a peace with Spain soon after his 
accession, yet the late queen had left a debt of 400,000/.,, 
and other charges had fallen on the crown. But the 
bill for this subsidy lay a good while in the house of 
commons, who came to a vote that it should not pass till 
their list of grievances was ready to be piesented. Ko 
notice was taken of these till the next session, beginning 
in November, 1606, when the king retumed an answei 
to each of the sixteen articles in which matters of 
grievance were alleged. Of these the greater part refer 
to certain grants made to particular persons in the nature 
of monopolies ; the king either defendmg these in his 
answer, or remitting the parties to the courts 
of law to try their legality. The principal Scotland 
business of this third session, as it had been 
of the last, was James’s favourite scheme of a perfect 
union between England and Scotland. It may be 
collected, though this w^as never explicitly brought 
forward, that his views extended to a legislative incoi- 
poration.'" But in all the speeches on this subject, and 
especially his ov/n, there is a want of distinctness as to 
the object proposed. He dwells continually upon the 
advantage of unity of laws, yet extols those of England as 
the best, which the Scots, as was evident, had no incli- 
nation to adopt. Wherefore then was delay to be 
imputed to oui English parliament, if it waited for that 
of the sister kingdom^ And what steps were recom- 
mended towards this measure that the commons can be 


“ Journals, 316 

An acute historical critic doubts 
whether Janies aimed at an union of 
legislatures, though suggested by Bacon 
Laing’s Hist, of Scotland, iii. h It is 
certain that his own speeches on the sub- 
ject do not mention this ; nor do I know 
that it was ever distinctly brought for- 
ward by the government; yet it is hard 
to see how the incorporation could have 
been complete without it. Bacon not 
only contemplates the formation of a 
single parliament, but the alterations 
necessary to give it effect, vol i. p 638 ; 
suggesting th\^ +l\e previous commission 
of lords of articles might be adopted for 
some, though rot for all, purposes This 


of itself was a sufficient justification for 
thedilatonness of the English parliament 
Nor were the common lawyers who sat 
in the house much better pleased witb 
Bacon’s schemes for remodelling all our 
laws See his speech, vol i p 654, for 
naturalizing the ante-nati. In this he 
asserts the kingdom not to be fully 
peopled ; “ the territories of France, 
Italy, Flandeis, and some parts of Ger- 
many, do in equal space of ground bear 
and contain a far greater quantity oi 
people, if they were mustered by the 
poll ; ” and even goes on to assert the 
population to have been more consider 
able under the heptarchy. 
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said to liave declined, except only tlie nattiralizatioii of 
tlie anto-nati, or Scots bom before tbe king’s accession to 
* onr tbrone, wbicli could only have a temporary effect ? * 
Yet Hume, ever prone to eulogize this iiionarcb at tlie 
expense of Ms people, wMle be bestows meiited praise 
on bis spoecli in favour of tbe union, wbicb is upon tbe 
whole a well-written and judicious performance, cliargcs 
tbe parliament with prejudice, reluctance, and obstinacy t 
Tbe code, as it may bo called, of international hostility, 
those numerous statutes treating the northern inhabitants 
of this island as foreigners and enemies, woie entirely 
abrogated. And if the commons, while both the theory 
of our own constitution was so unsettled, and its practice 
so full of abuse, did not precipitately give in to schemes 
that might create still fuither difficulty in all questions 
between the crown and themselves, schemes, too, which 
there was no impeiious motive for carrying into effect 
at that juncture, we may justly consider it as an 
additional proof of their wisdom and public spirit. 
Their slow progress, however, in this favourite measure, 
which, though they could not refuse to entertain it, 
they endeavoured to defeat by interposing delays and 
impediments, gave much offence to the king, which 
he expressed in a speech to the two houses, with the 
haughtiness, but not the dignity, of Elizabeth. He 
threatened them to live alternately in the two king- 
doms, or to keep his court at York ; and alluded, with 

it was Mcl by twelve judges out of after laws, and it is m vigour when laws 
fomtoen, in Calvin’s case, that the post- ate suspended and have not had the’r 
nati, <}i Scots bora aftei tbe king’s acces- force ” Id 596 So lord Cuke “ What- 
bion, were natural subjects of the king of soever is due by the law or constitution 
England This is laid down, and irre- of man may be alteied, but natural 
feistibly demonstrated by Coke, then legiance or obedience of the subject to 
chief justice, with Ins abundant legal the sovereign cannot he altered, ergo, 
leal ning State Trials, vol ii 559. natural legiance or obedience to the sove- 
It may he observed that the high- reign is not due by the law or constitu- 
flying c reed of prerogative mmgled itself tion of man.” 652 
intimately with this question of natural- There aie many doubtful positions 
ization, which was much ai^ued on the scattered thiough the judgment m this 
monart hical pimciple of personal alle- famous case Its surest basis is the long 
glance to the sovoieign, as opposed to the senes of precedents, evincing that the 
hall-republican theory that lurked m the natives of Jersey, Guernsey, Calais, and 
tuntiary proposition. “ Allegiance,” says even Normandy and Guienne, while these 
lord Bacon, “is of a greater extent and countries appertained to the kings of 
dimension than laws or kingdoms, and England, though not m right at itd 
cannot consist by the laws merely, he- croivn, were nevoi reputed aliens, 
uausv it began before iaw^s , it cuntmueth 
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peculiar acrimony, to ceitain speeclies made in the 
house, wherein probably his own fame had not been 
spared.^ “I looked,’’ he says, “foi no such fiuits at 
your hands, such personal discouises and >spocches, 
which, of all othei, I looked you should aw id, as not 
beseeming the gravity of your assembly. 1 am 3’our 
king ; I am placed to govei n you, and shall answei for 
your orrois , I am a man of flesh and blood, and have 
my passions and afiections as other men, I pi ay you do 
not too far move me to do that which my power may 
tempt me unto.” 

It is most probable, as experience had shown, that such 
a demonstiation of displeasuie from Elizabeth contnmai 
would have ensured the repentant submission of 
the commons. But, within a few years of the ciui\Taiia 
most unbioken tianquillity, there had been one 
of those changes of popular feeling which a government 
is seldom obsoivant enough to watch. Two spiings Lad 
kept in play the machine of her administration, ali'ection 
and feai , attachment arising from the sense of dangeis 
endured, and gloiy achieved, for her people, tempoicd, 
though not subdued, by the diead of her stern courage 
and vindictive rigoui. For James not a particle of loyal 
affection lived in the hearts of the nation, while his 
easy and pusillanimous, though choleric, disposition had 
giadually diminished those sentiments of apprehension 
which loyal fiowns used to excite. The commons, after 
some angry speeches, resolved to make known to the 
king, through the speaker, their desiie that he would 
listen to no private leports, but take his information of 
the house’s meaning from themselves ; that he would give 
leave to such peisons as he had blamed for their speeches 


y The house had lately expelled sir 
Christopher Pigott for leflccting on the 
Scots nation in a speech. Journals, 13th 
Feb leOT 

^ Commons’ Journals, 366 
Tbe journals are full of notes of these 
long discussions about the umon m 1 604, 
1606, 1607, and even 1610 It is easy 
to perceive a jealousy that the preroga- 
tive by some means or other -would be 
the gamer. The very change of name 
to Great Britain was objected to- One 
BUid, vfe cannot legislate tor Great Bn* 


tain p 136 Another, wuth more asto- 
nishing sagacity, feared that the king 
might succeed, b> what the lawyers call 
? eniitte ) , to the pi eiogatives of tbe Biitisb 
kings belore Julius Caisar, which would 
supeisede Magna Charta p 165. 

James took the title of King of Gieat 
Britain in the second year of Ins reign 
Lord Bacon drew a well-written procla- 
mation on that occasion Bacon, i 1/21 , 
Kenner, xvu 600 But it was, r-oL long 
afier wards, abandoned. 
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to clear themselyes in Ms hearing ; and that he would 
by some gracious message make known his intention 
that they should deliver their opinions with full liberty, 
and without fear. The speaker next day communicated 
a slight but civil answer he had received from the 
king, importing his wish to preserve their privileges, 
especially that of liberty of speech.*" This, however^ 
did not prevent his sending a message a few days 
afterwards, commenting on their debates, and on some 
clauses they had introduced into the bill for the abolition 
of all hostile laws.^ And a petition having been prepared 
by a committee under the house’s direction for better 
execution of the laws against recusants, the speaker, on 
its being moved that the petition be read, said that his 
majesty had taken notice of the petition as a thing 
belonging to himself, concerning which it was needless 
to press him. This interference provoked some membeis 
to resent it as an infringement of their liberties. The 
Speaker replied that there were many precedents in the 
late queen’s time where she had restrained the house 
from meddling in politics of divers kinds. This, as a 
matter of fact, was too notorious to be denied. A motion 
was made for a committee “to search for precedents 
of ancient as well as later times that do concern any 
messages from the sovereign magistrate, king or queen 
of this realm, touching petitions offered to the house 
of commons.” The king now interposed by a second 
message, that, though the petition were such as the like 
had not been read in the house, and contained matter 
whereof the house could not properly take knowledge, 
yet, if they thought good to have it read, he was not 
against the reading. And the commons were so well 
satisfied with this concession, that no further proceedings 
were had; and the petition, says the Journal, was at 
length, with general liking, agreed to sleep. It con- 
' tained some strong remonstrances against ecclesiastical 
abuses, and in favour of the depiived and silenced 
puritans, but such as the house had often before in 
various modes brought forward.*" 

The ministry betrayed, in a still more pointed manner, 
theii' jealousy of any interference on the part of the 


Commons’ Journals, p. 370. 


b P. 377. 


° P 384, 



James L JEALOUSY OF COMMO.NS' INTEKYERENCE. lil'S 

commons witli the conduct of public affairs in a business 
of a different natuie. The pacification concluded with 
Spain in 1004, Tery much against the general wish,^^ 
had neither removed all giounds of dispute between the 
governments, nor allayed the dislike of the nations. 
Spain advanced in that age the most pieposteious claims 
to an exclusive navigation beyond the tiopic, and to the 
sole possession of the American continent, while the 
English merchants, mindful of the lucrative adventuies 
of the queen's reign, could not be restrained from tres- 
passing on the rich harvest of the Indies by contraband 
and sometimes piratical voyages. These conflicting 
interests led of course to mutual complaints of maritime 
tyranny and fraud ; neither likely to be ill-founded, 
where the one party was as much distinguished for the 
despotic exoicise of vast power, as the other by boldness 
and cupidity. It was the prevailing bias of the king’s 
temper to keep on friendly terms with Spain, or rather 
to court her with undisguised and imjiolitic partiality.® 
But this so much thwarted the prejudices of his subjects, 
that no part, perhaps, of his administration had such a 
disadvantageous effect on his popularity. The merchants 
presented to the commons, in this session of 1607, a 
petition upon the grievances they sustained from Spain, 
entering into such a detail of alleged cruelties as was 
likely to exasperate that assembly. Nothing, however, 
was done for a considerable time, when, after receiving 
the report of a committee on the subject, the house 
prayed a conference with the lords. They, who acted 
in this and the preceding session as the meie agents of 
government, intimated in their reply that they thought 
it an unusual matter for -the commons to enter upon, 
and took time to consider about a conference. After 

d Jameb entertained the strange notion minister, are said to have been favourable 
that the -war with Spam ceased by his to peace Id. 938. 
accession to the throne By a pioclama- ® Winwood, vol ii p 100, 152, &c , 
tion dated 23rd June, 1603, he permits Birch’s Negotiations of Edmondes If 
his subjects to keep such ships as had we may believe sir Charles Cornwallis, 
been captured by them before the 24th our ambassador at Madnd, England 
April, but orders all taken since to be never lost such an opportunity of win- 
restored to the owners Eymer, XVI 516. mng honour and wealth as by relmquish- 
He *had been used to call the Butch mg the war” The Spaniards were 
rebels, and was probably kept with difd- astonished how peace could have been 
culty by Cecil from displaying his par- obtained on such advantageous condi- 
tiality still more outiageously Cane, taons Winwood p 75 
ill. 714. All the council, except this 
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some delay this was granted, and sir Francis Bacon 
reported its result to the lower house. The earl of 
Salisbmy managed the conference on the part of the 
lords. The tenor of his speech, as reported hj Bacon, 
is -very remarkable. After discussing the merits of 
the petition, and considerably extenuating the wongs 
imputed to Spain, he adverted to the ciicumstance of 
its being presented to the commons. The crown of 
England was invested, he said, with an absolute power 
of peace and war; and inferred, fiom a series of prece- 
dents which he vouched, that petitions made in parlia- 
ment, intermeddling with such matters, had gained little 
success ; that great inconveniences must follow fiom the 
public debate of a king’s designs, which, if they take 
wind, must be frustiated, and that, if pailiaments have 
ever been made acquainted with matter of peace or war 
in a geneial way, it was either when the king and 
council conceived that it was material to have some 
declaration of the zeal and affection of the people, or 
else when they needed money for the chaige of a war, 
in which case they should be sure enough to hear of it , 
that the loi ds would make a good construction of the 
commons’ desire, that it sprang from a forwardness to 
asssist his majesty’s future resolutions, rather than a 
determination to do that wrong to his supreme power 
which haply might appear to those who were pi one to 
draw evil inferences from their proceedings. The earl 
of Northampton, who also bore a part in this conference, 
gave as one reason among others why the lords could 
not concur in forwarding the petition to the crown, that 
the composition of the house of commons was in its first 
foundation intended merely to be of those that have 
their residence and vocation in the places for which 
they serve, and therefore to have a private and local 
wisdom according to that compass, and so not fit to 
examine or determine secrets of state which depend 
upon such vaiiety of circumstances; and although he 
acknowledged that theie were divers gentlemen in the 
house of good capacity and insight into matters of state, 
yet that was the accident of the person, and not the 
intention of the place ; and things were to be taken in 
the institution, and not in the practice. The commons 
seem to have acquiesced in this rather contemptuous 
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treatment. Several precedents indeed miglit Lave been 
opposed to those of the earl of Salisbury, whex'ein the 
commons, especially under Eichard II. and Henry YI., 
had assumed a light of advising on matters of peace and 
war. But the moie recent usage of the constitution did 
not wairant such an interference. It was, however, 
rather a bold assertion that they were not the px oper 
channel thiough which public giievances, or those of so 
large a portion of the community as the merchants, 
ought to be represented to the throne.^ 

iJuring the inteival of two years and a half that 
elapsed before the commencement of the next impositions 
session, a decision had occuried in the court of 
exchequer which threatened the entiie over- coLout of 
throw of our constitution. It had always been p^iriiament. 
deemed the indispensable characteristic of a limited 
monarchy, however iriegulai and inconsistent might be 
the exeicise of some jiierogatives, that no money could 
be raised from the subject without the consent of the 
estates. This essential piinciple was settled in England, 
after much contention, by the statute entitled Confiimatio 
Ohartarum, in the 25th year ofEdwaidl. Moie com- 
prehensive and specific in its expiession than the Gieat 
(Biaiter of John, it abolishes all aids, tasks, and piises, 
unless by the common assent of the realm, and tor the 
common profit thereof, saving the ancient aids and prises 
due and accustomed,” the king explicitly renouncing 
the custom he had lately set on wnol. Thus the lettei 
of the statute and the history of the times conspiie to 
piove that impositions on merchandise at the ports, to 
which alone the word prises was applicable, could no 
more be levied by the loyal pieiogative after its enact- 
ment, than intomal taxes upon landed or moveable iiro- 
perty, known in that age by the appellations of aids and 
tallages. But as the foimer could be assessed with 
great ease, and with no risk of immediate lesistance. 


f Bacon, i 663 ; Journals, p 341. Carte 
says, on tlie authority of the French am- 
biihsadoi’s despatches, that the niiuistry 
secielly put ioiward this petition of the 
commons in ordoi to frighten the Spanish 
court into making compensation to the 
nKrehauts, wherein they succeeded in 
(The. This is rendered very improhahle 


hy Salisbury’s behav lOur It was Carte’s 
misUke to rely too much on the de- 
spatches he uas pei nutted to lead m the 
Depot des Affanes Etiangeres, as if an 
ambassador were not liable to bedt'ceued 
by rumours m a country of whicli he has 
m geneial too little knowledge to coricc* 
them. 
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and especially as certain ancient customs were preserved 
by the statute, ^ so that a train of fiscal officers, and a 
scheme of legnlations and restraints upon the export and 
import of goods became necessary, it was long before 
the sovereigns of this kingdom could be induced con- 
stantly to respect this part of the law. Hence several 
remonstrances from the commons under Edward III. 
against the maletolts or unjiist exactions upon wool, by 
which, if they did not obtain more than a promise of 
effectual redress, they kept up their claim, and per- 
petuated the recognition of its justice, for the sake of 
posterity. They became powerful enough to enforce it 
under Eichard II., in whose time there is little clear 
evidence of illegal impositions ; and from the accession 
of the house of Lancaster it is undeniable that they 
ceased altogether. The grant of tonnage and poundage 
for the king’s life, which from the time of Henry Y. was 
made in the first parliament of every reign, might per- 
haps be considered as a tacit compensation to the crovui 
for its abandonment of these irregular extoitions 

Henry YU., the most rapacious, and Henry YIII., the 
most despotic, of English monarchs, did not presume to 
violate this acknowledged right. The first who had 
again recourse to this means of enhancing the revenue 
was Mary, who, in the year 1567, set a duty upon cloths 
exported beyond seas, and aflei wards another on the 
importation of French wines. The former of those was 
probably defended by arguing that there was already a 
duty on wool ; and if cloth, which was wool manufac- 
tured, could pass free, there would be a fraud on the 
revenue The merchants, however, did not acquiesce 
in this arbitrary imposition, and, as soon as Elizabeth’s 
accession gave hopes of a restoration of English govern- 
ment, they petitioned to be released from this buithen. 
The question appears, by a memorandum in Dyer’s 

S There was a duty on wool, wool- togk place in 1610, a record was dis- 
fells, and leather, called magna, or some- covered of 3 Edw I , proving it to have 
times antiqua costuma, which is said m been granted par tons les granntz del 
Dyer to have been by prescription, and realme, par la pnhre des comnnes des 
by tbe barons in Bates’scase to have been marcbants de tout Engleterre Hale, 146 
imposed by the king's prerogative As The pnsage of wines, or duty of two tons 
this existed before the 26th Edward I , from every vessel, is considerably more 
It is not very material whether it were ancient; but how the crown came by 
so imposed or granted by parliament this right does not appear. 

Durmg the discussion however, which 
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Eeports, to EaTe 1)6011 extra-judicially referred to tbo 
judges, unless it were rather as assistants to the privy 
council that their opinion was demanded. This entry 
oonclndes abruptly, without any deteimination of the 
judges.'^ But we may presume that, if any such had 
been given in favour of the crown, it would have been 
made public. And that the majority of the bench would 
not have favoured this claim of the crown, we may 
strongly presume from their doctrine in a case of the 
same description, wherein they held the assessment of 
treble custom on aliens for violation of letteis patent to 
be absolutely against the law.‘ The administration, 
however, would not release this duty, which continued 
to be paid under Elizabeth. She also imposed one upon 
sweet wines. We read of no complaint in parliament 
against this novel taxation; but it is alluded to by 
Bacon in one of his tracts during the queen’s reign, as a 
grievance alleged by her enemies. He defends it, as 
laid only on a foreign merchandise, and a delicacy which 
might be foiborne.^ But, considering Elizabeth’s un- 
willingness to require subsidies from the commons, and 
the rapid increase of foreign traffic during hei reign, it 
might be asked why she did not extend these duties to 
othei commodities, and secure to herself no trifling 


h Dyer, lol 1G5 An argument of the 
great lawyer Plowden m this case of the 
queen’s inci easing the duty on cloth<? is 
in the British Museum, Hargrave MSS 
32, and seems, as far as the difficult 
handwiiting permitted me to judge, ad- 
verse to the pierogative 
j This case 1 have had the good fortune 
to discover in one of Mr. Hargrave’s 
MSS in the Museum, 133, foL 66 It 
IS m the handwriting of chief justice 
Hyde (temp Car I ), who has written 
in the margin, '* This is the report of a 
case in my lord Dyer’s written original, 
but IS not in the printed books ” The 
reader will judge for himself why it was 
omitted, and uhy the entry of the former 
case breaks off so abruptly “ Philip 
and Mary granted to the tow n of South- 
ampton that all malmsy wines should be 
landed at that port under penalty of pay- 
Tiig treble custom Some mei chants of 
Venice having landed wines elsewhere, 
an information was brought against them 


m the exchequer, 1 Eliz , and argued 
several times m the presence of all the 
judges Eight were of opinion against 
the letters patent, among whom Dyer 
and Oatlm, chief justices, as well for the 
principal matter ol res^’iamt in the land- 
mg of malmsies at the wull and pleasure 
of the merchants, for that it was against 
the laws, statutes, and customs of the 
realm, Magna Charta, c 30 , 9 E 3 , 14 
E 3 , 25 E. 3, c 2 , 2t E 3 , 28 E 3 ; 2 
li. 2, c 1, and olbers, as also in the 
assessment of treble custom, uluch is 
me? dy against the law , also the prohibi- 
tion above said was held to be private, 
and not public. But baron Jjake e contra, 
and Browne J. censuit deliberandum 
And after, at an after meeting the same 
Easter term at Seijeanth’ Inn, it was re- 
solved as above And after by parlia- 
ment, 5 Eliz , the patent w'as confirmed 
and affirmed against aliens.” 

It Bacon, i 521. 
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annml revenue. AVhat answer can be given, except 
that, aware how little any unparliamentary levying of 
money could be supported by law or usage, her minibters 
shunned to excite attention to these innovations, which 
wanted hitherto the stamp of time to give them pre- 
soiiptive validity ^ “ 

James had imposed a duty of five shillings per hun- 
dredweight on currants, over and above that of two 
shillings and sixpence, which was giantcd by the statute 
of tonnage and poundage.® Bates, a Tuikey merchant, 
having lefiised pa^unent, an information was exhibited 
against him in the exchequer. Judgment was soon 
given for the crown. The couits of justice, it is hardly 
necessary to say, did not consist of men conscientiously 
impartial between the king and the subject ; some cor- 
rupt with hope of promotion, many moie fearful of 
removal, or awe-struck by the frowns of power. The 
speeches of chief baion Fleming, and of baron Clark, 
the only two that are preserved in Lane’s Eeports, con- 
tain propositions still woise than their decision, and 
wholly subversive of all libeity. “ The king’s power,” 
it was said, “ is double — ordinaiy and absolute ; and 
these have several laws and ends. TLat of the ordinary 
is for the profit of particular subjects, exercised in ordi- 
nary courts, and called common law, which cannot be 
changed in substance without parliament. The king’s 
absolute power is applied to no particular person’s bene- 
fit, but to the general safety , and this is not directed by 
the rules of common law, but more properly teimed 
policy and government, varying according to his wisdom 
for the common good ; and all things done within those 
rules are lawful. The matter in question is matter of 
state, to be ruled according to policy by the king’s ex- 
traordinary power. ' All customs (duties so called) aie 
the effects of foreign commerce ; but all affairs of com- 
merce and all treaties with foreign nations belong to the 
king’s absolute power ; he therefore who has power over 

^ Hale’s Treatise on the Cnstoms, patent, setting a duty of six shillings 
part 3 ; in Hargrave’s Collection of and eightpence a pound, in addition to 
Law Tracts See also the preface hy twopence already payable, on tobacco , 
Hargrave to Bates s case, in the State intended, no doubt, to operate as a pro- 
Tnals, where this most important ques- habition of a drug he so much hated 
tion is learnedly argued Rymcr, xvi 602. 

He had previously published betters 
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the cause, must have it also over the effect. The sea- 
ports are the king’s gates, which he may open and shut 
to whom he pleases.” The ancient customs on wme 
and wool are asserted to have originated in the king’s 
absolute power, and not in a giant of pailiainent; a 
point, whether true or not, of no gieat importance, if it 
were acknowledged that many statutes had subsequently 
controlled this prerogative. But these judges impugned 
the authority of statutes derogatory to their idol. That 
of 45 E. 3, c. 4, that no new imposition should be laid 
on wool or leather, one of them maintains, did not bind 
the king’s successors; for the right to impose such 
duties was a principal part of the crown of England, 
which the king could not dimmish. They extolled the 
king’s grace in permitting the matter to be aigued, com- 
menting at the same time on the insolence shown in 
disputing so undeniable a claim. Nor could any judges 
be more peremptory in resistmg an attempt to overthrow 
the most established precedents than were these barons 
of king James’s exchequer in giving away those funda- 
mental libeidiies which were the inheritance of everj^ 
Englishman." 

The immediate consequence of this decision was a 
book of lates, published m July, 1608, under the autho- 
rity of the great seal, imposing heavy duties upon almost 
all merchandise. p But the judgment of the 00111^ of 

exchequer did not satisfy men jealous of the crown’s 
encioachments The imposition on currants had been 
already noticed as a giievance by the house of commons 
m 1606 But the king answered, that the question was 
in a course for legal determination; and the commons 
themselves, which is worthy of remark, do not appear 
to have entertained any clear persuasion that the impost 
jvas contrary to law.'i In the session, however, 
which began in February, 1610, they had ac- strance^ 
quired new light by sifting the legal authorities, 
and, instead of submitting their opinions to the session of 
courts of law, which wore in truth little worthy 
of such deference, were the more provoked to remonstrate 

® State Trials, u. 371 cessors,on pam of lus displeasure.’ StauS 

P Hale’s Treatise ou the Customs Trials, 481 
Thebe were perpetual, “ to be for ever 5, Journals, 295, 297 
hereafter paid to the king and his sue- 
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against tlie novel usurpation tlios p servile men liad en- 
deavomed to prop up. Lawyen^, as learned probably 
as most of tbe judges, were not rVanting in tlieir ranks. 
Tire illegality of rmpositions was j^bowir rn two elaborate 
speeches by Hakewill and Yelver-ton." And tire country 
gentlemen, who, though less deeply versed in prece- 
dents, had too good sense not to discern that the next 
step would be to levy taxes on their lands, were de- 
lighted to find that there had been an old English con- 
strtutiorr not yet abrogated, w’^hicbi would bear them out 
in their oppositron. When the king therefore had inti- 
mated by a message, and after %vkrds in a speech, his 
command not to enter on the sulbject, couched in that 
arrogant tone of despotism vrhioh this absurd prince 
affected,^ they presented a strong! remoristrance against 
this inhrbition , clarming “ as aid ancient, general, and 
undoubted right of parliament to debate freely all mat- 
ters which do properly concerp. the subject; whrch 
freedom of debate being once ^reclosed, the essence of 
the liberty of parliament is wAh»JL^dissolved. For the 
judgment given by the exchequer y take not on them 
to review it, but desire to know rry a'^easons w^hereon it 
was grounded; especially' as it was 'generally appre- 
hended that the reasons of that judgment extended much 
farther, even to the utter min of the ancient liberty of 
this kingdom, and of the subjects’ right of property in 
their lands and goods.”* “ The policy and constitution 

^ Mr Hakewill's speech, thongh long, Tracis, p xxx,, &c It seems to have 
will repay the diligent reader’s trouble, been chiefly as to exportation of corn 
as being a very luminous and masterly ® Aikin’s Memoirs of James 1, i 350. 
statement of this great argument Slate This speech justly gave offence “ The 
Trials, 11 . 40Y The extreme mfenonty 2lBt ot this piesent (May, 1610)," says 
of Bacon, who sustained the cause of a correspondent of sir Talph Wmwood, 
prerogative, must be apparent to every “he made another speech to both the 
one Id 345 Sir John Davis makes houset,, hut so little to their satisfaction 
somewhat a better defence, his argument that I hear it bred gencially much dis- 
is, that the king may lay an embargo on comfort to see our monarchical power 
trade, so as to prevent it entiiely, and and royal prerogative strained so high, 
consequently may annex conditions to it and made so ti anscendent every w'ay, that, 
Id. 399 But to this It was answered, if the piactice should follow the positions, 
that the king can only lay a temporary we are not likely to leave to our successors 
embargo, for the sake of some public that fieedom we received from oui fore- 
good, not prohibit foreign trade alto- fathers'; nor make account of anything 
gather we have longer than they list that 

As to the king’s prerogative of restram- govein" Wmwood, m 175. Thetiaces 
ing foreign trade, see extiaets from of this discontent appear m short notes 
Hale’s MS Tri'atise de Jure Coiome, in of the debate Journals, p 430 
Hargrave’s Preface to Collection of Law t Journals. 431. 
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of tliis your kingdom (they say) appropriates unto the 
kings of this realm, with the assent of the parliament, 
as well the sovereign powei of making laws, as that oi 
taxing, or imposing upon the subjects’ goods or niei- 
chandises, as may not, without their consents, he altered 
or changed. This is the cause that the people of this 
kingdom, as they ever showed themselves faithful and 
loving to their kings, and ready to aid them in all theii 
just occasions with voluntary cunlrihutions, so have the}^ 
been ever careful to preserve their own liheities and 
lights when anything hath been done to jii’^^J'^dice or 
impeach the same. And thciefore, when their princes, 
occasioned either by their wars or their over -great 
bounty, or by any other necessity, have without consent 
of parliament set impositions, either within the land, or 
upon commodities either exported or imported by the 
merchants, they have, in open parliamentJ conijilained 
of it, in that it was done without their ci nsents ; and 
thereupon never failed to obtain a speedy and full redress, 
without any claim made by the kings, of any power or 
prerogative in that point And though the law of pro- 
perty be original, and carefull}" preserved by the common 
laws of this realm, which aio as ancient as the kingdom 
itself, yet these famous kings, for the better content- 
ment and assurance of their loving subjects, agi’eed that 
this old fundamental right should be fuiTher declared 
and established by act of pailiamcnt. Wherein it is 
])rovided that no such chaiges should ever be laid upon 
the people without their common consent, as may appear 
by sundry lecoids of foimcr times. We, therefore, your 
majesty’s most humble commons assembled in parlia- 
ment, following the example of this worthy case of our 
ancestors, and out of a duty of those foi v^hom we serve, 
finding that your majesty, without advice or consent of 
parliament, hath lately, in time of peace, set both greater 
impositions, and far more in immher, than any your 
noble ancestois did ever in time of war, have, with all 
liumility, piesumed to present this most just and neces- 
sary petition unto your majesty, that all impositions set 
without the assent of parliament may he quite aholishecl 
and taken away; and that your majesty, in imitation 
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likewise of your noble progenitors, will be pleased ibat 
a law be made during tbis session of pailiament, to 
declare that all impositions set or to be set upon your 
people, tlieir goods or merchandises, save only by com- 
mon consent in parliament, are and shall be void.” "" They 
proceeded accordingly, after a pretty long time occupied 
in searching for precedents, to pass a bill taking awny 
impositions; which, as might be anticipated, did not 
obtain the concurrence of the upper house. 

The commons had reason for their apprehensions. 
Doctrine doctiine of the king’s absolute power be- 

of yond the law had become curient with all who 

power m- sought his favour, and especially with the high 
cuicatedbj church party. The convocation had in 1606 
siei'sy- drawn up a set of canons, denouncing as erro- 
neous a number of tenets hostile in their opinion to 
royal government. These canons, though never authen- 
tically published till a later age, could not have been 
secret. They consist of a series of propositions or para- 
graphs, to each of which an anathema of the opposite 
error is attached; deducing the origin of government 
from the patriarchal regimen of families, to the exclu- 
sion of any popular choice. In those golden days the 
functions both of king and priest were, as ihey term it, 
“ the prerogatives of hiithright,” till the wickedness of 
mankind brought in usurpation, and so confused the 
pure stream of the fountain with its muddy runnels, 
that we must now look to prescription for that right 
which we cannot assign to primogeniture. Passive obe- 
dience in all cases without exception to the established 
monarch is inculcated.* 

It is not impossible that a man might adopt this theory 


“ Somf-rs Tracts^ vol. u 159 ; m the 
Journals much shoitcr. 

^ I’hese canons were published in 
1690, from a copy belonging to bishop 
Oveiall, with Sancioft’s impnmatur. The 
title-page runs m an odd expiession. 
—'Bishop Overalls Convocation -Book 
concerning the Grovemment of Cods 
Catholic Church and the Kingdoms of 
the whole Woild' The second canon 
is as follows -- “ If any man shall afBnn 
that men at the first ran up and down 
in woods and fields, &c.. until they were 


taught by experience the necessity of 
government; and that therefore they 
chose some among themselves to order 
and rule the rest, giving them pow er and 
authority so to do; and that consequently 
all civil pouer, jurisdiction, and authority 
was first derived from the people and dis- 
ordered multitude, or either is onginally 
still m them, or else is deduced by their 
consent naturally from them, and is not 
God's ordinance, originally descending 
fiom him and depending upon him, ht 
doth greatly err " P. a 
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of the original of government, nnsatisfactory as it appears 
on reflection, without deeming it incompatible with our 
mixed and limited monarchy- But its tendency was 
evidently in a contrary direction. The king’s power 
was of Grod , that of the pailiament only of man, obtained 
peihaps by rebellion, but out of rebellion what right 
could spring ^ Or were it even by voluntary concession, 
could a king alienate a divine gift, and infringe the 
order of Providence ? Could his grants, if not in them- 
selves null, avail against his posterity, heirs like himself 
under the great feoffment of creation? These conse 
quences were at least plausible; and some would bo 
found to draw them. And indeed if they were never 
explicitly laid down, the mere difference of respect with 
which mankind could not but contemplate a divine and 
human, a primitive or paramount, and a derivative au- 
thority, would operate as a prodigious advantage in favour 
of the crown. 

The real aim of the clergy in thus enoimously en- 
hancing the pretensions of the crown was to gam its 
sanction and support for their own. Schemes of eccle- 
siastical jurisdiction, hardly less extensive than had 
warmed the imagination of Becket, now floated before 
the eyes of his successor Bancroft. lie had fallen indeed 
upon evil days, and perfect independence on the tem- 
poral magistrate could no longer be attempted ; but he 
acted upon the refined policy of making the royal supie- 
niacy over the church, which he was obliged to acknow- 
ledge, and professed to exaggerate, the ver}^ instrument 
of its independence npon the law. The favourite object 
of the bishops in this age was to render their eccle- 
siastical jurisdiction, no part of which had been cm tailed 
in our hasty reformation, as unrestrained as possible by 
the courts of law. These had been wont, down from 
the reign of Henry II., to grant writs of prohibition 
whenever the spiiitual courts transgiessed their proper 
limits ; to the great benefit of the subj'eot, who would 
otherwise have lost' his birthright of the common law, 
and been exposed to the defective, not to say iniquitous 
and corrupt, procedure of the ecclesiastical tribunals. 
But the civilians, suppoited by the prelates, loudly com- 
plained of these prohibitions, which seem to have been 
much more frequent in the latter years of Elizabeth and 
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the reigii of J ames tliaa in any other period. Bancroft 
Auicnu accordingly presented to the &tur-chamber, in 
1605, a series of petitions in the name of the 
clergy, which lord Coke has denominated Articuli Cdeii, 
by analogy to some similar representations of that order 
under Edward 11.^ In these it w^as complained that the 
courts of law interfered by continual piohibitions with a 
jurisdiction as established and as much deiiyed from the 
king as their own, either in cases which were cleaily 
within that jurisdiction’s limits, or on the slightest sug- 
gestion of some matter belonging to the temporal court. 
It was hinted that the whole course of gi anting prohibi- 
tions was an encroachment of the king’s bench and com- 
mon pleas, and that they could regidarly issue only out 
of chancel y. To each of these articles of complaint, 
extending to twenty-five, the judges made separate an- 
swers, in a rough and, some might say, a rude style, but 
pointed and much to the purpose, vindicating in every 
instance their right to take cognizance of every colla- 
teral matter springing out of an ecclesiastical suit, and 
Impelling the attack upon their power to issue prohibi- 
tions as a stiange presumption. Nothing was done, nor, 
thanks to the fiimness of the judges, could be done, 
the council in this respect. Eor the clergy had begun 
by advancing that the king’s authority w^as sufficient to 
reform wliat was amiss in any of his own courts, all 
jurisdiction, spiritual and temporal, being annexed to 
his crown. But it was positively and repeatedly denied, 
in reply, that anything loss than an act of parliament 
could alter the course of justice established by law. 
This effectually silenced the archbishop, who knew how 
little he had to hope from the commons. By the pre- 
tensions made for the church in this affair he exasperated 
the judges, who had been quite sufficiently disposed to 
second all rigorous measures against the puritan minis- 
ters, and aggravated that j'ealousy of the ecclesiastical 
courts which the common lawyers had long entertained. 

An opportunity was soon given to those who disliked 
Coweirs the civilians, that is, not only to the common 
fnterpreter lawyers, hut to all the patriots and puritans 

Coke’s 2nd Institute 601. Collier, 1611 (Strype’s Life of Wkitgift, Append, 
6S^, state Tnals, li 131. See, too, an 227), ■wlierem he inveighs against the 
“iitr)* letter of Bancioft wntteji liont comnion lawyers and the parliament. 
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in England, by an imprudent publication of a doctor 
Cornell. This man, in a law dictionary dedicated to 
Bancroft, bad tbongbt fit to insert passages of a tenor 
conformable to the new creed of the king's absolute or 
arbitrary power. Under the title King, it is said, — 
‘‘ He is above the law by his absolute power, and though 
for the better and equal course in making laws he do 
admit the three estates nnto council, yet this in diveis 
learned men’s opinion is not of constiaint, but of his 
own benignity, or by reason of the piomise made iij)on 
oath at the time of his coionation. And thongh at his 
coronation he take an oath not to alter the laws of the 
land, yet, this oath notwithstanding, he may alter or 
suspend any particular law that seemeth hurtful to the 
public estate. Thus much in shoif, because I have 
heaid some to be of opinion that the laws aie above the 
king.” And in treating of the pailiament, Cowell ob- 
serves, — Of these two one must be true, either that 
the king is above the parliament, that is, the positive 
laws of his kingdom, or else that he is not an absolute 
king. And theiefoie, though it be a merciful policy, 
and also a politic mercy, not alterable without great 
peril, to make laws by the consent of the whole realm, 
because so no pait shall have cause to complani of a 
partiality, yet simply to bind the prince to or by these 
laws wmre lepugnant to the nature and constitution of 
an absolute monarchy ” It is said again, under the title 
Prerogative, thc>t “ the king, by the custom of this king- 
dom, maketh no laws without the consent of the three 
estates, though he may quash any law concluded of by 
them,” and that he “holds it incontrollable that the 
king of England is an absolute king.” * 

Such monstrous positions from the mouth of a man of 
learning and conspicuous in his profession, 'vvho %vas 
surmised to have been instigated as well as patronised 
by the archbishop, and of whose book the king was 
reported to have spoken in terms of eulogy, gave very 


^Cowell’s Interpreter, or Law Die- invidious towards the common law 
tionary; edit 1607. These passages aie yers, treating such restraints upon the 
tvpunged m the later editions of this ecclesiastical junsdictaon as necessary in 
useful book What the authoi says ot former ages, hut now become useless since 
the writ of prohibition, and the statutes the annexation of the supi cmacy to tlio 
of praununiie, under these words, was ciowm 
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just scandal to tlie liouse of commons. Tliey solicited 
and obtained a oonfeicnce with the lords, which the 
attorney-genera], sir Francis Bacon, managed on the 
part of the lower house; a remarkable proof of his 
adroitness and pliancy. James now discovered that it 
was necessary to sacrifice this too nngnarded advocate 
of prerogative. Cowell’s book was siippiessed by pro- 
clamation, for which the commons returned thanks, 
with great joy at their victoiy "" 

It is the evident policy of every administration, in 
dealing with the house of commons, to humour them in 
everything that touches their pride and tenacionsness of 
privilege, never attempting to protect any one who 
incurs their displeasure by want of respect. This seems 
to have been understood by the earl of iSalisbury, the 
first English minister who, having long sat in the lower 
house, had become skilful in those arts of management 
which his successors have always reckoned so essential 
a part of theii mysteiy. Ho wanted a considerable sum 
of money to defray the king’s debts, which, on his 
coming into the office of lord treasurer after lord Buck- 
hurst’s death, he had found to amount to 1,300,000L, 
about one-third of which was still undischarged. The 
ordinary expense also sinpassed the revenue by 81,000?. 
It was impossible that this could continue without 
involving the crown in snoh embarrastoents as would 
leave it wholly at the mercy of parliament. Cecil 
therefore devised the scheme of obtaining a perpetu^al 
yearly revenue of 200,000?., to be granted once for all 
by parliament ; and, the better to incline the bouse to 
this high and extraordinary demand, he promised in the 
king’s name to give all the redress and satisfaction in « 
his power for any grievances they might bung forward.^ 

This offer on the part of government seemed to make 
an opening for a prosperous adjustment of the differ- 
ences which had snbsisted ever since the king’s acces- 

Commons' Journals, 339, and after latter makes a false and disingennons 
waids to 415. The authors of the Par- excuse for Cowell Yol in p 
liamentaiy History say there is no fur- Several passages concerning this ajSaii 
ther mention of the business after the occur in Wmwood’s Memorials, to which 
conference 5 overlooking the most import- I refer the cunous reader Vol. 111. tJia, 
ant circumstance, the king’s proclamation 125, 129, 131, 136, ISI, 145. 
suppressing the hook, which yet is men- b Wmwood, in. 123. 
turned by Eapin and tilarto though the 
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si on. The commonsj accordingly, postponing the hnsi* 
ness of a subsidy, to which the courtiers wished 
to give priority, brought forward a host of their complaints 
accustomed grievances in ecclesiastical and tern- 
poral concerns. The most essential was un- 
doubtedly that of impositions, which they sent up a bill tc 
the lords, as above mentioned, to take away. They next 
complained of the ecclesiastical high commission couii:, 
w^hich took upon itself to fine and imprison, powers not 
belonging to their juiisdiction, and passed sentences 
without appeal, interfeiing frequently with civil rights, 
and in all its procedure neglecting the rules and precaU' 
tions of the common law. They dwelt on the late 
abuse of proclamations assuming the character of laws. 
“ Amongst many 'other points of happiness and freedom,” 
it is said, “ which your majesty’s subjects of this king- 
dom have enjoyed under your roj^al progenitors, kings 
and queens of this I’ealm, there is none which they have 
accounted more dear and precious than tliis, to be 
guided and governed hy the certain rule of the law% 
which giveth both to the liead and members that which 
of right belongeth to them, and not by any uncertain oi 
arbitrary form of government, which, as it hath pro- 
ceeded from the original good constitution and tempera- 
tuie of this estate, so hath it been the piincipal means 
of upholding the same, in such sort as that their kings 
have been just, beloved, happy, and glorious, and the 
kingdom itself peaceable, fiourishing, and durable so 
many ages. And the effect, as well of the contentment 
that the subjects of this kingdom have taken in this 
form of government, as also of the love, respect, and 
duty which they have hy leason of the same rendered 
unto their princes, may appear in this, that they have, 
as occasion hath lequired, yielded more extraordinary 
and voluntary contribution to assist their kings than the 
subjects of any other known kingdom whatsoever. Out 
of, this root hath grown the indubitable right of the 
people of this kingdom, not to he made subject to any 
punishment that shall extend to their lives, lands, 
bodies, or goods, other than such as are ordained hy the 
common laws of this land, or the statutes made by their 
common consent in parliament. Neveiiheless, it is ap- 
parent, both that proclam a i ions have been of late years 
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miicli more frequent tliaii heretofore, and that they are 
extended, nut only to the^ liberty, bnt also to the goods, 
inheiitaiices, and liveliht lud of men ; some ot them 
tending to alter some points of the law, and mako a 
new ; other >some made, shortly after a session of pailia- 
Blent, for matter directly rejected in the same sessitjii , 
other appointing punishments to he inflicted before 
lawful trial and conviction; some containing penalties 
in form of penal statutes; some i efei ring the pnm shin ent 
of oflendeis to courts of arbitrary disci etion, which have 
laid heavy and grievous ccnsnies tiiion the delinquents ; 
some, as the proclamation for starch, accompanied with 
letters eomniandiiig inqniiy to be made against the tians- 
giessors at tlie qiiaitei -sessions, and some vouching for- 
mer pioclainatiuiis to count enance and warrant the later, 
as by a catalogue lieie miderwiitten more ]3articnlaiiy ap- 
peal etli. By leasoii wheieof there is a general fear con- 
ceived and spread amongst your majesty’s people, that 
proclamations will, by degrees, giow np and inciease to 
1lie stiength and nature of laws; whereby not only ‘that 
ancient happiness, fieedom, Avill be much blemished (if 
nut quite taken aw'ay), which their ancestois have so long 
enjoj^ed , but the same may also (in process of time) bring 
a new form of arbitrary government upon the lealm ; and 
this their fear is the inoie inci eased by occasion of certain 
books latel}'' published, which asciihe a greater power to 
proclamations than heretofore had been conceived to be- 
long unto tliem ; as also of the care taken to reduce all the 
}>roclamations made since your majesty’s reign into one 
volume, and to print them in such foim as acts of pai- 
liament formerly have been, and still are used to be, 
.which seemeth to imply a purpose to give them more re- 
putation and more establishment than heretofore they 
have had.” 

They proceed, after a list of these illegal proclama- 
tions, to enumerate other grievances, such as the delay 
of courts of law in granting wiits of prohibition and 
habeas coipiis, the jurisdiction of the council of Wales 
over the four bordering shires of Gloucester, Worcester, 
Hereford, and Salop,*^ some patents of monopolies, and 

® Sonxeis Tuicts, 11 1G2. State Trials, -was erected by statute 04 H S, c 20, for 
U SIQ that principality and its maiclies, Vvitb 

A Tiijj court of the council of Wales authoiity m auicimine sutii cau&eb anJ 
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a tax under the name of a licence recently set upon vic- 
tuallers. Tlie king answoied these reinonstiances with 
civility, making, as usual, no concession with respect 
to the ecclesiastical commission, and evading some of 
their other requests , hut promising that his proclama- 
tions should go no farther than was warranted hy law, 
and that the royal licences to victuallers should be re- 
voked. 

It appears that the commons, deeming these enu- 
merated abuses central y to law, wore unwilling to 
chaffer with the crown for the restitution of their actual 
rights. There were, however, jiarts of the pierogative 
which they could not dispute, though galled by the 
burthen — the incidents of feudal tenure and purveyance. 
A negotiation was accordingly commenced and carried 
on for some time with the court for abolishing jv^egotiation 
both these, or at least the former. The king, foi^giving 
though he refused to jiart wath tenure by 
knighffs service, which he thought connected revenue 
with the honour of the monarchy, was induced, with 
some real or pretended reluctance, to give up its lucrative 
incidents, relief, primer seisin, and wardship, as well as 
the right of purveyance. But material difficulties re- 
curred in the prosecution of this treaty. Some were 
apprehensive that the validity of a statute ciittmg off 
such ancient branches of prerogative might hereafter be 
called in question, especially if the root from which 
they spiling, tenure in capite, should still remain. The 
king’s demands, too, seemed exorbitant. He asked 


matters as should he assigned to them 
by the king, “ as heietofoie hath been, 
accustomed and used which implies a 
previous existence of some such juns- 
diction It was pretended that the fonr 
counties of Heieford, Worcester, Glou- 
cester, and Salop weie included within 
their authority as marches of Wales. 
This "was controverted in the reign of 
James by the inhabitants of these coun- 
ties ; and on relorence to the twelve 
judges, accoidmg to lord Coke, it was 
resolved that they were ancient English 
shires, and not within the jurisdiction of 
the council of Wales, “ and yet,” he suio- 
join«, “ the commission was not after 
reformed in all numts as it ought to have 


been” Fourth Inst 212. An elaborate 
argument in defence of the jurisdiction 
may be found m Bacon, ii 122 And 
there are many papers on this subject 
in Cotton MSS Vitellius, C i The 
complaints of this enactment had begun 
m the time of Elizabeth It was alleged 
tlmt the four counties had been reduced 
from a very disorderly state to tranquil- 
lity by means of the council's jurisdic- 
tion But if this were true, it did not 
furnish a reason foi continuing to ex- 
clude them from the general privileges 
of the common law, alter the necessity 
had ceased The king, however, was 
determined not to concede this point. 
Carte, lu '794. 
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200,000L as a yearly reYentie over and above 100,000 , 
at wliicli his wardships were valued, and which the 
commons were content to give. After some days’ pause 
upon this proposition, they represented to the lords, 
with whom, thiongh committees of conference, the 
whole matter had been discussed, that, if such a snm 
wore to ]'»e levied on those only who had lands subject 
to wardship, it would be a buithen they could not en- 
dure ; and that, if it were imposed equally on the king- 
dom, it would cause moie offence and commotion in 
the people than they could risk. After a good deal of 
haggling, Salisbury delivered the king’s final deter- 
mination to accept of 200,000L per annum, which the 
commons voted to grant as a full composition for abolish- 
ing the right of wardship and dissolving the court that 
managed it, and for taking away all purve^mnee ; ^vlth 
some fuithor concessions, and particularly that the 
king’s claim to lands should be bound by sixty years’ 
^prescription. Two points yet remained, of no small 
moment ; namely, by what assurance they could secure 
themselves against the king’s prerogative, so often held 
up by court lawyers as something uncontrollable by 
statute, and by what means so great an imposition should 
be levied ; but the consideration of these was reserved 
for the ensuing session, which was to take place in 
October.® They were prorogued in July till that month, 
having previously granted a subsidy for the king’s im 
mediate exigencies. On their meeting again, the loids 
began the business by requesting a conference vdth the 
other house about the proposed contract. But it appeared 
that the commons had lost their disposition to comply. 
Time had been given them to calculate the disproportion 
of the terms, and the perpetual Irarthen that lands held 
by knights’ service must endure. They had reflected, 
too, on the king’s prodigal humour, the rapacity of the 
Scots in his service, and the probability that this addi- 
tional revenue would be wasted without sustaining the 
national honour, or preventing future applications for 
money. They saw that, after all the specious promises 
by which they had been led on, no redress was to be 
expected as to those grievances they had most at heart ; 

® Coramons’JoUTnals for 1610, pa'^siin. Hist 1124, et post. Baron, i 6^6. Ww 
Lords’ Journals, Tth May. et post. ParL woo-’ uj 119 , et post. 
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that the ecclesiastical courts would not he suffered to 
lose a jot of their jurisdiction ; that illegal customs were 
still to he levied at the outports; that proclamations 
were still to he enforced like acts of parliament, 

Great coldness accordingly was displayed in otparim- 
their proceedings, and in a short time this dis- 
tinguished parliament, after sitting nearly seven years, 
was dissolved by proclamation.^ 

It was now perhaps too late for the king, hy any 
reform or concession, to regain that public character 
esteem which he had forfeited. Deceived hy 
an overweening opinion of his own learning, which was 
not inconsideiable, of his general abilities, which were 
far from contemptible, and of his capacity for govern- 
ment, which was very small, and confirmed in this 
delusion by the disgraceful flattery of his couitieis and 
bishops, he had wholly overlooked the real difEculties 
of his position — as a foreigner, rather distantly con- 
nected with the royal stock, and as a native of a hostile 
and hateful kingdom come to succeed the most renowned 
of sovereigns, and to grasp a sceptre which deep policy 
and long experience had taught her admirably to 
wield>' The people were proud of martial gloiy ; he 
spoke only of the blessing of the peacemakers . they 
abhorred the court of Spain ; he sought its friendship : 
they asked indulgence for scrupulous consciences ; he 
would bear no deviation from conformity they wiithcd 
under the yoke of the bishops, whose power he thought 
necessary to his own— they were animated by a perse- 
cuting temper towards the catholics ; he was averse to 


f It appeals by a letter of tbe king, 
in Murdcii’s State Papers, p 813, that 
some indecent allusions to himself in the 
house of commons had irritated him 
— ‘'"Wherein we have misbehaved our- 
selves we know not, nor we can never yet 
learn , but sure we are we may say with 
Bellnuiim m his book, that in all the 
lower houses these seven yeais past, espe- 
cially these two last sessions, Ego pun- 
gor, ego carpor Our fame and actions 
have been tossed like tennis-balls among 
them, and all that spite and malice durst 
do to disgrace and mflaiuo us hath been 
used To be short, this lower house by 
their behaviour ha^e penlled ana an- 


noyed our health, wounded om reputa- 
tion, emboldened all ill-natured people 
encroached upon many of our privileges, 
and plagued our people with their delays. 
It only resteth now that you labour all 
you can to do that you think best to the 
repan mg of our estate ” 
s « Your queen, ’ says lord Thomas 
Howard, in a letter, “did talk of her 
subjects’ love and good affection, and in 
good truth she aimed well; our king 
talketh of his subjects’ fear and subjec- 
tion, and heiem I think he doth well too, 
as long as it holdeth good ” Hugiu Am 
tiqiuc, 1 395 
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extreme rigour . tliey liacl been used to the utmost fru- 
gality m dispcnbing the public treasure ; he squandered 
it on unworthy favouiites: they had seen at least 
exterior decency of morals prevail in the queen’s court ; 
they now heard only of its dissoluteness and extrava- 
gance : they had imbibed an exclusive fondness for the 
common law as the source of their Lberties and privi- 
leges ; his churchmen and courtiers, but none more than 
himself, talked of absolute power and the imprescriptible 
rights of monarchy.* 

James lost in 1611 his son prince Henry, and in 1612 
Death of treasurer Salisbury. He showed little 

laid regret for the former, whose high spiiit and 
Salisbury populaiity afforded a mortifying contrast, 

especially as the young prince had not taken sufficient 
pains to disguise his contempt for his father.^ Salisbury 
was a very able man, to whom, peihaps, his contein- 
poraiies did some injustice. The ministers of weak and 
wilful monaichs are made answerable for the mischiefs 
they are compelled to suffer, and gain no credit for 
those which they prevent. Cecil had made personal ene- 
mies of those who had loved Essex or admired Ealeigh, 
as well as those who looked invidiously on his elevation. 
It was believed that the desire shown by the house of 
commons to abolish the feudal wardships proceeded in 
a great measure from the circumstance that this ob- 
noxious minister was master of the court of wards,* an 


h The court of James 1, was mcom- 
paiably the most dibgraceful scene of 
profligacy which this country has ever 
witnessed; equal to that of Charles II 
in the laxity of female virtue, and with- 
out any sort of parallel m some other 
respects Gross drunkenness is imputed 
even to some ol the ladies who acted in 
the court pageants, NugiB Antiqua?, i 
348, which Mr Gifford, who seems ab- 
sulutclv f Qiaplured with this age and its 
mannerb, might as "well have lemeru- 
bered Life of Bon Jonson, p 231, &:c 
The king’s piodigality is notoiious 
1 It lb atheism and blasphemy/’ he 
says, in a speech made in the star-cham- 
ber, IGIG, “ to dispute what God can dr , 
good CImstians content themselves with 
ius will revealed m his word bo it is 
presumption and high contempt m a sab 


jject to dispute what a lang can do, or say 
that a king cannot do this or that” 
King James’s Works, p 557 

It is probable that his familiar con- * 
versation was full of this rhodomor tado, 
disgusting and contemptible from so 
wretched a pedant, as well as offensive 
to the indignant eais of those who knew 
and 'calued their liberties. The story of 
bishops Neile and Andrews is fai too 
trite foi repetition 

k Carte, xii. 747 Birch’s Life of P. 
Henry, 405 Rochester, three days after, 
directed sir Thomas Edmondes at Pans 
to commence a negotiation foi a marriage 
between prince Chatles and tlie second 
daughter of the late king of Fiance ; but 
the ambassador had more seiibe of de- 
cency, and declined to enter on such an 
affair at tliat moment 



James I. FOBEIGN POLITICS OF JAMES. 333 

office "botli lucratiYe and productive of mucli influence. 
But lie came into tlie scheme of abolishing it 
with a readiness that did him credit. His chief pSc?of 
praise, however, was his management of conti- the govern 
nental relations. The only minister of James’s “ ^ 
cabinet who had been trained in the councils of Eliza- 
beth, he retained some of her jealousy of Spam and of 
her regard for the prutestant interests. The court of 
Madrid, aware both of the king s pusillanimity and of 
his favourable dispositions, affected a tone in the con- 
ferences held in 1604 about a treaty of peace which 
Elizabeth would have resented in a veiy different 
manner.™ On this occasion he not only deserted the 
United Provinces, bnt ga-^e hopes to Spain that he 
might, if they persevered in their obstinacy, take part 
against them. Nor have I any doubt that his blind 
attachment to that power would have precipitated him 
into a ruinous connexion, if Cecil’s wisdom had not 
influenced his councils. During this minister’s life onr 
foreign politics seem to have been conducted with as 
much firmness and prudence as his master’s temper 
would allow ; the mediation of England was of consieter- 
able service in bringing about the great truce of twelve 


Wmwood, vol 11 Carte, in 749 
Watson’s. Hist of Philip III , Appendix 
Jn sopie passages of this negotiation Cecil 
may appear not ■wanlly to have deseived 
the character I have given him foi adher- 
ing to Elizabeth's principles of policy. 
But he was placed in a difficult position, 
not feeling himself secure of the king’s 
favour, u hicli, notwithstanding his great 
pievious services, that capncious prince, 
foi the first year after his accession, 
lathei sparingly afiorded ; as appears 
from the Memoirs of Sully, i 14, and 
Kugas Antiquie, i. 345 It may be said 
that Cecil was as little Spanish, just as 
Walpole uas as little Hanoverian, as the 
partialities of their respective sovereigns 
would permit, though too much so m 
appeal ance for their own reputation It 
lb baldly necessary to observe that James 
and the kingdom were chiefly indebted 
to Cecil for the tranquillity that attended 
the accession of tb* former to the thruae 
I wall take this opportuni+y of noticing 
that the learned and -worthy compiler of 


the catalogue of the Lansdowne manu 
sciipts in the Museum has thought fit not 
only to charge sir Michael Hicks with 
venality, but to add, — “ It is certain that 
articles among these papers conti ibute to 
justify very strong suspicions that neither 
of the secretary’s masteis [lord Burleigh 
and lord Salisbury] -was altogether inno- 
cent on the score of coiruption ” Laiisd 
Cat vol \ci p 45 This is much too 
stiong an accusation to be bi ought for- 
w aid without moie proof than appeals 
It is absurd to mention presents of fat 
bucks to men in power as bribes; and 
rather more so to charge a man with 
being corrupted because an attempt is 
made to corrupt him, as the catalogue- 
maker has done m this place. 1 would 
not offend this respectable gentleman, 
but by refeinng to many of the Lans- 
do-wne manusciipts I am enabled to say 
that he has travelled frequently out of his 
piovmce, and substituted his conjectures 
for an analysis or abstract of the docu 
ment before Uun. 
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years between Spain and Holland in 1609 ; and in tbe 
iispnte wbicli sprang np soon afterwards concerning tbe 
Buccession to tke duchies of Cleves and Jiiliers, a dispute 
which threatened to mingle in arms the catholic and pro- 
testant paifies throughout Europe, “ our councils were 
full of a vigour and promptitude unusual in this reign, 
nor did anything but the assassination of Henry IV. 
prevent the appearance of an English army in the 
Netherlands. It must at least be confessed that the 
king’s affairs, both at home and abroad, were far worse 
conducted after the death of the Earl of Salisbury than 
before.*’ 

The administration found an important disadvantage, 
about this time, in a sort of defection of sir 
liieLaOTi'* Edward Coke (more usually called lord Coke), 
fiom the chief-justice of the king’s bench, from the side 
of prerogative. He was a man of strong though 
naiTow intellect; confessedly the greatest master of 
English law that had ever appeared, but proud and 
overbearing, a flatterer and tool of the court till he had 
obtained his ends, and odious to the nation for the brutal 
manner in which, as attorney-general, he had behaved 
towards sir Walter Ealeigh on his trial. In raising him 
to the post of chief-justice the council had of course 
I’elied on finding his unfathomable stores of precedent 
subservient to their purposes. But, soon after his pro- 
motion, Coke, from various causes, began to steer a more 
independent course. He was little formed to endure a 
competitor in his own profession, and lived on ill terms 
both with the lord chancellor JEgerton, and with the 
attorney-general, sir Erancis Bacon. The latter had 
long been his rival and enemy. Discountenanced by 


“ A great part of Wmwood’s thir d 
volume relates to this husmess, whicli, as 
IS well laiown, attracted a prodigious 
degree of attention thioughout Europe. 
The question, as Wniwood wrote to Salis- 
bury, was “not of the succession of 
Cleves and Julieis,but whether the house 
of Austria and the church of Rome, both 
now on the wane, shall recover their 
lustre and greatness m these parts of 
Europe " P. 3T8. James wished to have 
the right referred to his arbitration, and 
would have decid-'d in favour of the 


elector of Brandenburg, the chief pro 
testant competitor. 

° Wmwood, vols ii. and in passim, 
Birch, that accurate master of this part 
of Engli&h histoiy, has done justice to 
Salisbury’s chaiacter Negotiations of 
Edmontles, p. $47 Miss Aikm, looking 
to his want of constitutional principle, is 
more unfavourable, and in that lespect 
justly but vhat statesman of that ago 
was ready to admit the new creed of par- 
liamentary control over the executive 
goveniment? Memoirs of James, i. 305 
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Elizabetli, who, against the inipoiinnitj of Essex, had 
raised Coke over his head, that great and aspiring genius 
was now high in the king’s favour. The chief-justice 
affected to look down on one as infeiior to him in know- 
ledge of our municipal law, as he was superior in all 
other learning and in all the philosophy of jurispnidence. 
And the mutual enmity of these illustrious men never 
ceased till each in his turn satiated his revenge by 
the other’s fall. Coke was also much offended by the 
attempts of the bishops to emancipate their ecclesiastical 
couits from the civil jmisdiction. I have already men- 
tioned the perem]itory tone in which he repelled Ban- 
croft’s Articuli Cleri. But as the king and some of the 
council rather favoured these episcopal pretensions, they 
were troubled by what they deemed his obstinacy, and 
discovered more and more that they had to deal with a 
most impracticable spiiit. 

It would be invidious to exclude fiom the motives 
that altered lord Coke’s beliaviour in matters of prero- 
gative his real affection for the law^s of the land, which 
novel systems, broached by the chuichmen and civilians, 
threatened to subvert.^' In Bates’s case, which seems to 
have come in some shape extia-judicially befoie him, he 
had delivered an opinion in favour of the king’s right to 
impose at the outports ; but so cautiously guarded, and 
bottomed on such diffeient grounds fiom those taken by 
the barons of the exchequer, that it could not be cited 
in favour of any fresh encroachments. Ho now pei- 


P “ On Sunday, before the king’s going 
to Newmarket (which was Sunday last 
was a se’nmght), my loid Coke and all 
the judges of the common law w'ere before 
his majesty to answ^er some complaints 
made by the civil lawyers for thegeneial 
granting of prohibitions I heaid that 
the lord Coke, amongst othei oSensive 
speech, should say to his majesty that his 
highness was defended by his law s At 
winch saying, with other speech then 
used by ’the lord Coke, his majesty was 
very much offended, and told him he 
spoke foolishly, and said that he was not 
defended by his laws, but by God , and 
so gave the lord Coke, m othei words, a 
very sharp leprehension, both for that 
and other things; and withal told him 
that fair Thomas Crompton Qjud.o’e of the 


admiralty] w'as as good a man as Coke ; 
my lord Coke having then, by way of 
exception, used some speech against sir 
Thomas Ciompton. Had not my loid 
treasurer, most humbly on his knee, used 
many good words to pacify his majesty, 
and to excuse that whicl had been spoken, 
It wafa thought Ins highness w ould have 
been much more offended In the conclu- 
sion, his majesty, by means of my lord 
treasurei, w^as well pacified, and gave a 
giacious countenance to all the other 
judges, and said he would maintain the 
common law'* Lodge, m 364 This 
latter is dated 25th Nov'ember, 3608 
w'hich shows how early Coke had begun 
to give offence by his zeal foi the law 
H 12 Reports. In his Second Institute, 
p 51 , wiitten a good deal latei, heepeasri 
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foriaed a great service to liis coimtry. Tlxe practice of 
Illegal pio- issuing proclamations, by way of temporary 
ciamations regulation indeed, but interfering with the 
subject’s liberty, in cases unprovided for by parliament, 
hail grown still more usual than under Elizabeth, Coke 
was sent for to attend some of the council, who might 
perhaps have reason to conjecture his sentiments, and it 
was demanded whether the king, by his |)ioclamation, 
might prohibit new buildings about London, and whether 
he might prohibit the making of starch from wheat. 
This was during the session of parliament in 1010, and 
with a view to what answer the king should make to 
the commons’ remonstianee against these proclamations. 
Coke replied that it was a matter of great impoitance, 
on which he would confer with his biethren. “The 
chancellor said that every piecedent had first a com- 
mencement, and he would advise the judges to maintain 
the power and pierogative of the king; and in cases 
wheieiii there is no authoiity and precedent, to leave it 
to the king to order in it according to his wisdom and 
for the good of his subjects, or otherwise the king would 
be no more than the duke of Yenice ; and that the king 
was so much restrained in his prerogative that it was to 
be feared the bonds would be broken. And the lord 
privy-seal (Northampton) said that the physician was 
not always hound to a precedent, but to apply his medi- 
cine according to the quality of the disease ; and all 
concluded that it should he necessary at that time to 
confirm the king’s prerogative with our opinions, al- 
though that there were not any former precedent or 
authority in law, for every precedent ought to have a 
cominoncemcnt. To which I answered, that true it is 
that every precedent ought to have a commencement , 
but, when authority and precedent is wanting, there 
is need of great consideration before that anything of 
novelty shall be established, and to provide that this be 
not against the law of the land ; for I said that the king 
cannot change any |>art of the common law, nor create 
any offence by his proclamation which was not an 
offence before, without parliament. But at this time I 
only desired to have a time of consultation and confcr- 

m a very diffeient mirmai of Bates's court of exchequer to be contrary t« 
sasf', and deUaies. fbe judgment of the law 
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ence with, my brothers.” This was agreed to by the 
council and three judges, besides Coke, appointed to 
consider it. They resolved that the king, by his pio- 
claination, cannot create any offence which was not one ^ 
before , for then ho might alter the law of the land 3n a 
high point , foi if he may create an offence where none 
is, upon that ensues fine and impiisonment. It was 
also lesolved that the king hath no prerogative but what - 
the law of the land allows him. But the king, for the 
prevention of offences, may by pioclaniation admonish 
ail his subjects that they keep the laws and do not 
offend them, upon punishment to be inflicted by the 
law , and the neglect of such proclamation, Coke says, 
aggravates the offence. Lastly, they lesolved that, if an 
offence bo not punishable in the star-chamber, the pro- 
hibition of it by pioclaniation cannot make it so. After 
this resolution, the repoit goes on to lemark, no pro- 
clamation imposing fine and impiisonment was made.'’ 

By the abrupt dissolution of parliament James was 
left ncaily in the same necessity as before . their subsidy 
being by no means sufficient to defray his ex- 
penses, far less to discharge his debts. He had suited ton. 
frequently betaken himself to the usual re- 
soul CO of apj)lying to private subjects, espe- laeetmg of 
daily lich merchants, for loans of money, 

® 12 Repoits 'I'liere were, however, had caused, redounded to their honoiu 
se\ eial proclamations afterw aids to foi bid The king's comparison of them to sbipt 
bmldmg within two miles ot London, ex- m a liver and in the sea is well known 
cept on old fuimdations, and in that case Still, in a constitutional point of view , v\ e 
only with brick or stone, under penalty may be startled at proclamations com- 
of being proceeded against by the attor- raaiidmg them to return to their countiy 
ney-general in the stai -chamber Eymei,^ houses, and maintain hospitality, on 
xvn lOY (161H), 144 (1619), CO? (1024). pain of condign punishment Eymer, 
London neveithele,js increased rapidly, xvi 51? (1604); xvii 41? (1622), 632 
w hicli was by means ot licences to build , (1 624). 

the prohibition being in this, as in many I neglected, in the first chapter, the 
other cases, enacted chiefly tor the sake refeience I had made to an important 
of the dispensations. dictum of the judges in the reign ot Mai 

James made use of proclamations to which is decisive as to the legal character 
Infringe personal liberty m anothei re- of proclamations even m the midst of the 
spcct He disliked to see any country Tudor penod “Theking,itissaid,may 
gentleman come up to London, where, It make a proclamation, quoad teiroreiii 
must be conlessed, if we trust to what populi, to put them m fear of his dis- 
those pioclamations assert and the me- pleasuie, but not to impose any fine, for 
raoirs of the age confirm, neither their leiture, oi imprisonment , for no provla- 
own behav lour, nor that of their waves mation can make a new law, hut only 
and daughters, who took the worst means confinn and ratify an ancient one.’* Lalz* 
ol repainng the rum their extiavagance son’s llcports, 20. 

VOIi* L Z 
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These loans, which bore no interest, and for the re- 

payment of wliicli there was no seciuity, disturbed the 
pindent citizens, especially as the conncil used to solicit 
them with a degiee of importunity at least bordering on 
comimlsion. The house of commons had in the last 
session requested that no one should be bound to lend 
money to the king against his will. The king had 
answered that he allowed not of any precedents from the 
timo of usurping or decaying princes, or people too bold 
and wanton; that he desired not to govern in that com- 
monwealth where the people should be assured of every- 
thing and hope for nothing, nor would he leave to pos- 
terity such a mark of weakness on his reign ; yet, in the 
matter of loans, he would refuse no reasonable excuse.^ 
Forced loans or benevolences were directly prohibited 
by an act of Eichaid III., whose laws, however the court 
might sometimes throw a slur upon his usurpation, had 
always been in the statute-book. After the dissolution 
of IGIO, James attempted as usual to obtain loans; but 
the merchants, grown bolder with the spirit of the times, 
refused him the accommodation.^ He had recourse to 
another method of raising money, unprecedented, I 
believe, befoie his leign, though long practised in 
France, the sale of honours. He sold several peerages 
for considerable sums, and cieated a new order of here- 
ditary knights, called baronets, who paid 1000?. each for 
their patents.’" 

Such resources, however, being evidently insufficient 
and temporary, it was almost indispensable to try once 
more the temper of a parliament. This was strongly 
urged by Bacon, whoso fertility of invention rendered 
him constitutionally sanguine of success. He submitted 
to the king that there were expedients for more judi- 
ciously managing a house of commons, than Cecil, upon 
whom he was too willing to throw blame, had done mth 

t WniYvood, HI 193 it seems) to receive kmgbtliood, or to 

“ Caite, 111 b05 pay a composition. Bymer, xvi 530. 

The number of these was intended to The object of this was of course to raise 
he two bundled, hut only mnety-thiee money from those "who thought the ho- 
patents were sold in the first six years, nour troublesome and expensive, but 
Lmgatd, ix 203, fiom Somers Tracts such as chose to appear could not he re- 
in the first part of his reign he had fused; and this accounts for his ha’vmg 
availed hmiself of an old feudal resource, made many hundred Imights m the first 
calling on all vho held 40L a year m year of his leign. Horrxs’s Lite of 
chivalry (whether of the (P’qwh or not, as James, 69, 
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the last ; that some of those who had hee» most forward in 
opposing were now won over, snch as Neville, Yelverton^ 
Hyde, &ew, Dudley Digges ; that much might be done 
by forethought towards filling the house with well- 
affected persons, winning or blinding the lawyers, 
whom he calls “the literse vocales of the house/’ and 
drawing the chief constitnent bodies of the assembly, 
the country gentlemen, the merchants, the conrtiers, to 
act for the king’s advantage ; that it would be expedient 
to tender voluntarily certain graces and modifications of 
the king’s prerogative, snch as might with smallest in- 
jury be conceded, lest they should be first demanded, 
and in order to save more important points/ This advice 
was seconded by sir Henry Neville, an ambitions man, 
who had narrowly escaped in the queen’s time for having 
tampered in Essex’s conspiracy, and had much piomoted 
the opposition in the late parliament, but was now seek- 
ing the post of secretary of state. He advised the king, 
in a very sensible memorial, to consider what had been 
demanded and what had been promised in the last 
session, granting the more reasonable of the commons’ 
requests, and peifforming all his own promises ; to avoid 
any speech likely to excite irritation ; and to seem con- 
fident of the parliament’s good affections, not waiting t(f 
be pressed for what he meant to do."' Neville, and others 
who, like him, professed to understand the temper of the 
commons, and to facilitate the king’s dealings xmder- 
with them, were called undertahrs.^ This cir- 
'cumstance, lilie several others in the present reign, is 
i curious, as it shows the rise of a systematic parliamen- 
tary influence, which was one day to become the main- 
spiing of government. 

Neville, however, and his associates, had deceived the 
courtiers with jiromises they could not realise. It was 
resolved to announce certain intended graces in the 
speech from the throne . that is, to declare the king’s 
readiness to pass bills that might remedy some grievances 
and retrench a part of his prerogative. These proffered 
amendments of the law, though eleven in number, failed 
altogether of giving the content that had been fully ex- 
pected. Except the repeal of a strange act of Henry 
VIII., allowing the king to make such laws as he should 

'• MS Penes autorera * Carte, iv IT ® Wilson, in Kennet, ii. 696 

, z 2 
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fcliink fit for tlie principality of Wales witlioixt consent of 
parliament, none of them could perliaps fie reckoned of 
any constitutional importance. In all domanial and fiscal 
causes, and wfiorever tire piiTate inteiests of the crown 
stood In competition with those of a snfiject, the former 
enjoyed enormous and superior adrantages, whereof what 
is strictly called its prerogative wms piincipally composed. 
The terms of prescription that hound other men’s right, 
the rules of pleading and procedure established for the 
sake of truth and justice, did not in general ofilige the 
king. It was not fiy doing away a very few of these 
invidious and oppressive fistinctions that the crown 
could he allowed to keep on foot still more momentous 
Pdriiamexit ahuses. The commons of 1614 accordingly 
of 1614 went at once to the characteristic giievance of 
this reign, the customs at the outports. They had grown 
so confident in their cause fiy ransacking ancient records, 
that an unanimous vote passed against the king’s right oi 
imposition ; not that there were no courtiers in the house, 
but the cry was too obstreperous to be ivithstood,® They 
demanded a conference on the subject with the lords, who 
presented a kind of mediating neutrality throughout this 
reign.^ In the course of their debate, Neyle, fiishop of 
Lichfield, threw out some aspersion on the commons. 
They were immediately in a flame, and demanded repa- 
ration. This Neylo was a man of indifferent character, 
and very unpopular from the share he had taken in the 
earl of Essex’s divorce, and from his severity towards the 
puritans , nor did the house fail to comment upon all his 
faults in their debate. He had, however, the prudence 
to excuse himself (‘‘with many tears,” as the Lords’ 
Journals inform us), denying the most offensive words 


h This act (34 H VIIL c 26) was re- 
pealed a few years afterwards 21 J I 
c. 10. 

® Commons’ Journals, 466, 4'72, 481, 
4«6 Sir Henry Wotton at length mut- 
tered something in favoui of the prero- 
gative of laying impositions, as belonging 
to heieditary, though not to elective, 
princes Id 493 This silly argument 
.s only worth notice as a proof what 
erroneous notions of goxemment were 
sometimes imbibed from an intercourse 
with f&reigu nations. Dudley Digges 


and Sandys answered him very properly, 
d The judges, having been called upon 
by the house of lords to deliver their 
opinions on the subject of impositions, 
previous to the intended conference, re- 
quested. hy the mouth of chief justice 
Coke, to bo excused This was probably a 
disappointment to lord cbancellor Eger- 
ton, who moved to consult them, and 
proceeded from Cokes dislike to him 
and to the court It induced the house 
to decline the conference Lords’ Joi»i- 
nals, 23id hlay. 
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imputed to Mm; and tlie affair went no fartlier® This 
ill-linmoiir of the commons disconcerted those who had 
relied on the undertakers. Bnt as the seciet of these 
men had not been kept, their pioject considerably aggia- 
rated the prerailing discontent/ The king had posi- 
tirely denied in his first speech that there were any 
such undertakers; and Bacon, then attorney-general, 
laughed at the chimerical notion that private men 
should undertake for all the commons of England.® 
That some peisons, however, had obtained that name at 
court, and held out such promises, is at present out of 
doubt, and indeed the king, forgetful of his former 
denial, expressly confessed it on opening the session of 
1621. 

Amidst these heats little progress was made ; and no 
one took up the essential business of supply. The king 
at length sent a message requesting that a supply might 
be granted, with a threat of dissolving parliament unless 
it were done. But the days of intimidation were gone 
by. The house voted that they would fiist proceed with 
the business of impositions, and postpone supply till 
their grievances should be redressed/ Aware 
of the impossibility of conquering their reso- mthoui 
lution, the king carried his measure into effect 
by a dissolution.' They had sat about two 
months, and, what is perhaps unprecedented in our his- 
tory, had not passed a single bill, James followed up 
this strong step by one still more vigorous. Several 
members, who had distinguished themselves by warm 
language against the government, were ariested after the 
dissolution, and kept for a short time in custody ; a mani- 
fest violation of that freedom of speech, without which no 
assembly can be independent, and wMch is the stipulated 
privilege of the house of commons.^ 


Ijords’ Jouraals, May 31. Commouis’ 
Journals, 496, 498 

f Caile, IV. 23 Neville’s memonal, 
above mentioned, was lead in tbe house. 
May 14. 

S Carte, iv. 19, 20, Bacon, i. C95. 
C J. 462 

h C J, 506 Carte, 23 This writei 
absurdly defends the pierogative of lay- 
ing impositions on merchandise as part 


of tibe law of nations 

1 It IS said that, previously to taking 
this step, the king sent for the commons, 
and tore all their bills before their faces 
in the banquetfng-house at Whitehall 
JD’Israeli’s Chaiacter of James, p 158, 
on the authority of an unpublished 
lettei 

k Carte Wilson Camden’s Annala 
of James I. fm Kennet, ii 643). 
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It was now evident that James could never expect to 
Benevo- 1)6 on terms of liannon}’' with a paiiiainent, nnless 
ier.ces sniTonderiBg pretensions w^ioh not only were 

in his eyes indispensable to the lusti-e of his monarchy, 
blit from which he derived an income that he had no 
means of replacings He went on according^ for six 
y’-ears, supplying his exigencies by" such precarious re- 
sources as circumstances might finnish. Ho restored the 
towns mortgaged by tbe Dutch to Elizabeth on paymient 
of 2,700,000 Borins, about one third of the original debt. 
The enormous fines imposed by’’ the star-ebamber, tbontrh 
seldom, I believe, enforced to tbeii utmost extent, must 
have considerably enriched the exchequer. It is said by 
Carte that some Dutch merchants paid fines to the 
amount of 133,000/. for exporting gold Coin.''" But stiU 
greater profit was hoped from the requisition of that more 
than half involuntary contribution, miscalled a benevo 
lence. It began by a subscription of tbe nobility and 
j)rmcipal persons about the court. Letters were sent 
written to the sheriffs and magistrates, directing them 
to call on people of ability. It had alway-s been supposed 
doubtful whether the statute of Eichard III. abiogaling 
“ exactions, called benevolences,’’ should extend to volun- 
tary gifts at the solicitation of the crown. The language 
used in that act certainly implies that the pretended 
benevolences of Edward’s reign had been extorted against 
the subjects’ will ; yet if positive violence •were not em- 
ployed, it seems difficult to find a legal criterion by 
which to distinguish the effects of willing loyalty from 
those of fear or shame. Lord Coke is said to have at first 
declared that the kmg could not solicit a benevolence 
from his subjects, but to have afterwards retracted his 
opinion and pronounced in favoim of its legality. To this 
second Opinion he adheres in his Eeports." While this 
business was pending, Mr. Oliver St. John wrote a letter 
to the mayor of Marlborough, explaining his reasons for 
declining to contribute, founded on the several statutes 
which he deemed applicable, and on the impropriety of 
particular men opposing their judgment to the commons 
in parliament, who had refused to grant any subsidy, 
This argument, in itself exasperating, he followed up by 
somewhat blunt observatioms on the king. His letter 

Caite, IV 66. 12 Keports, 119. 
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came under tlie consideration of the star-chamber, where 
the offence having been severely descanted upon by the 
attorney-general, Mr. St. John was sentenced to a hne 
of 5000?. and to imprisonment during pleasure.® 

Coke, though still much at the coxmcil-board, was re- 
garded with increasing dislike on account of his rrosecution 
uncompromising humour. This he had occasion Feacbam 
to display in perhaps the worst and most tyrannical act 
of king James’s reign, the prosecution of one Feacham, a 
minister in Somersetshire, for high treason. A sermon 
had been found in this man’s study (it does not appear 
what led to the search), never preached, nor, if judge 
Coke is right, intended to be preached, containing such 
sharp censures upon the king, and invectives against the 
government, as, had they been published, would have 
amounted to a seditious libel. But common sense re- 
volted at construing it into treason under the statute of 
Edward III., as a compassing of the king’s death. James, 
however, took it up with indecent eagerness. Peaoham 
was put to the rack, and examined upon various interro- 
gatories, as it is expressed by secretary Winwood, “ before 
torture, in torture, between torture, and after torture.” 
Nothing could be drawn from him as to any accomplices, 
nor any explanation of his design in writing the sermon , 
which was probably but an intemperate effusion, so com- 
mon among the puritan clergy. It was necessary there- 
fore to rely on this as the overt act of treason. Aware 
of the difficulties that attended this course, the king di- 
rected Bacon previously to confer with the judges of the 
king’s bench, one by one, in order to secure their deter- 
mination for the crown. Coke objected that “ such parti- 
cular, and, as he called it, auiicular taking of opinions 
was not according to the custom of this realm.” ^ The 
other three judges, having been tampered with, agreed 
to answer such questions concerning the case as the king 
might direct to be put to them ; yielding to the sophism 
that every judge was bound by his oath to give counsel 
to his majesty. The chief-justice continued to maintain 
his objection to this separate closeting of judges; yet, 

^ State Trials, ii. 889. I cannot at present qnote my authority 

P There had, however, been instances In a former age the judges had lefused 
of it, as m sir Walter Raleigh’s c.ise to give an extra-judicial aiis»vcr to the 
Lodge, 111 . 1'3’2, 1Y3; and I have iound king. Lingard, v 382, from the Ir ear- 
pi oofs of It m the queen’s reign, though book, Rasch. i II VII. 15 I'nu 1 
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finding liimself aTbandoned by liis colleagues, consented 
to give answers in writing, wliick seem to kave been 
merely evasive. Peackam was kroiigkt to trial, and 
found guilty, but not executed, djing in prison a few 
months after.^ 

It was not long before tke intrepid ckief-jiistice in- 
Dispute curred again tke conncil's displeasure. This 
about theju- will reqiiiie, for tke sake of part of my readers, 
IheanSof somc little previoiis explanation. Tke eqni- 
ciuuceiy table juiisdiction, as it is called, of tke court of 
chancery appears to have been derived from that exten- 
sive judicial power which, in early times, the king’s 
ordinary council had exercised. The chancellor, as one 
of the highest officers of state, took a great share in the 
council’s business ; and when it was not sitting, he had 
a court of bis own, with jurisdiction in many important 
matters, out of which process to compel appearance of 
2)arties might at any time emanate. It is not unlikely 
therefore that redress, in matters beyond the legal pro- 
vince of the chancellor, was occasionally given through 
the paramount authority of this court. We find the 
council and the chanceiy named together in many re- 
nionsirances of the commons against this interference 
with private rights, from the time of Eichard II. to that 
of Henry VI. It was probably in the fonner reign that 
the chancellor began to establish systematically his pecu- 
liar restiaining jurisdiction. This originated in the prac- 
tice of feoffments to uses, by which the feoffee, wffio had 
legal seisin of the land, stood bound by private engage- 
ment to suffer another, called the cestui qiie use, to en- 
joy its use and possession. Such fiduciary estates were 
well known to the Eoman jurists, but inconsistent 'with 
the feudal genius of our law. The courts of justice 
gave no redress, if the feoffee to uses violated his trust 


^ state Trials, li. 869. Bacon, ii. 483, 
&c Daliymple s Memorials of James I. 
'vol 1 p 56 Some other very unjusti- 
fiable constructions of the law of treason 
took plate m this reigii Thomas Owen 
vas indicted and found guilty, under the 
smtute of Edwaid III, for saymg that 
“ the king, being excommunicated e 
if he should be excommunicated) by the 
might be lawfully deposed and 


killed by any one, which Icilling would 
not be murder, being the execution of 
the supreme sentence of the pope , ” a 
position very atrocious, but not amount- 
ing to treason State Trials, ii s'? 9. 
And Williams, another papist, -was con- 
victed of ti eason, by a still more violent 
stretch of law, for writing a book pre- 
dicting the kmg’s death in the year 162JU 
Id. 1085. 
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by detaining tlie land. To remedy this, an ecclesiastical 
chancellor devised the writ of subpoena, compelling him 
to answer upon oath as to his trust. It was evidently 
necessary also to restrain him fiom proceeding, as he 
might do, to obtain possession; and this gave lise to 
injiuictions, that is, prohibitions to sue at law, the viola- 
tion of which was punishable by imprisonment as a con- 
tempt of court. Other instances of breach of trust oc 
cuired in personal contiacts, and cases also wheiein, 
without any trust, there was a wrong committed beyond 
the competence of the courts of law to redress ; to all 
which the process of subpoena was made applicable. 
This extension of a novel jurisdiction was partly owing 
to a fundamental principle of our common law, that a 
defendant cannot be examined ; so that, if no witness or 
written instrument could be produced to prove a de- 
mand, the plaintiff was wholly debarred of justice : but 
in a still greater degree to a strange narrowness and 
scrupulosity of the judges, who, feaiful of quitting the 
letter of their precedents, even with the clearest analo- 
gies to guide them, repelled so many just suits, and set 
up rules of so much hardship, that men were thankful 
to embrace the relief held out by a tribunal acting in a 
more rational spiiit. This error the common lawyers 
began to discover in time to resume a great part of their 
jurisdiction in matters of contract, which would othei- 
wise have escaped from them. They made too an appa- 
rently successful effort to recover their exclusive autho- 
rity over real propeity, by obtaining a statute for turn- 
ing uses into possession; that is, for annihilating the 
fictitious estate of the feoffee to uses, and vesting the 
legal as well as equitable possession in the cestui quo 
use. But this victory, if 1 may use such an expression 
(since it would have freed them, in a most important 
point, from the chancellor's control), they threw away by 
one of those timid and narrow constructions which had 
already turned so much to their prejudice ; and they per- 
mitted trust estates, by the introduction of a few inoro 
words into a conveyance, to maintain their ground, 
contradistinguished from the legal seisin, under the pro- 
tection and guarantee, as before, of the courts of equity. 

The particular limits of this equitable jurisdiction 
were as yet exceedingly indefinite. The chancelloi*.s 
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were generally prone to extend them ; and being at the 
same tnne ministers of state in a government of very 
arbitrary temper, regarded too little that course of prece- 
dent by which the other judges held themselves too 
strictly bound. The cases reckoned cognizable in chan- 
cery grew silently more and more mimoroiis , but with 
little overt opposition from the courts of law^ till the time 
of sk Edward Coke. That great master of the common law 
was inspired not only with the jealousy of this irregular 
and encroaching jurisdiction which most la^v^^ers seem 
to have felt, but with a tenaciousness of his o^vn dignity, 
and a personal enmity towards Bgertoii, who held the 
great seal. It happened that an action was tried before 
him, the precise circumstances of which do not apjiear, 
wherein the plaintiff lost the verdict in consequence of 
one of his witnesses being artfully kept aw^ay. He had 
recourse to the court of chancery, filing a bill against the 
defendant to make him answer upon oath, Avhich he re- 
fused to do, and was committed for contempt Indict- 
ments were upon this preferred, at Cokers instigation, 
against the parties who had filed the bill in chancery, 
their counsel and solicitors, for suing in another court 
after judgment obtained at law ; which was alleged to be 
contrary to the statute of prsemuniio. But the grand 
jury, though pressed, as is said, by one of the judges, 
threw out these indictments. The king already incensed 
with Coke, and stimulated by Bacon, thought this too 
great an insult upon his chancellor to be passed over. 
He first directed Bacon and others to search for prece- 
dents of cases where relief had been given in chancery 
after judgment at law. They reported that there was a 
series of such precedents from the time of Henry YIII. : 
and some where the chancellor had entertained suits 
even after execution. The attorney-general was directed 
to prosecute in the star-chamber those who had preferred 
the indictments ; and as Coke had not been ostensibly im- 
plicated in the business, the king contented liimself with 
making an order ia the council-book, declaring the chan- 
cellor not to have exceeded Ms jurisdiction.’' 

The chief-justice almost at the same time gave another 
Case of com- provocation, which exposed him more directly 
mendams court’s resentment. A cause happened to 

Bacon n. 500 SIS, 522 Gro Jac 335,343. 
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be argued' in tbe court of king’s bencli, •wlierein tlie va- 
lidity of a particular grant of a benefice to a bisbop to be 
held in coimnendam, that is, along with his bishopric, 
came into question , and the counsel at the bar, besides 
the special points of the case, had disputed the king’s 
general prerogative of making such a grant. The king, 
on receiving information of this, signified to the chief- 
justide, through tne attorney-general, that he would not 
have the court proceed to judgment till he had spoken 
with them. Coke requested that similar letters might be 
written to the judges of all the courts. This having been 
done, they assembled, and, by a letter subscribed with 
all their hands, certified his majesty that they were 
bound by their oaths not to regard any letters that might 
come to them contrary to law, but to do the law notwith- 
standing ; that they held with one consent the attorney- 
general’s letter to be contrary to law, and such as they 
could not yield to, and that they had proceeded accord- 
ing to their oath to argue the cause. 

The king, who was then at Newmarket, returned an- 
swer that he would not suffer his prerogative to be 
wounded, under pretext of the interest of private per- 
sons ; that it had already been more boldly dealt with 
in Westminster Hall than in the reigns of pieceding 
princes, wliich popular and unlawful libeity ho would no 
longer endure ; that their oath not to delay justice wns 
not meant to prejudice the king’s prerogative , conclud- 
ing that out of his absolute power and authority royal he 
commanded them to forbear meddling any farther in the 
cause till they should hear his pleasure from his own 
mouth. Upon his return to London the twelve judges 
appeared as culprits in the council-chamber. The king 
^et forth their misdemeanours, both in substance and in 
the tone of their letter. He observed that the judges 
ought to check those advocates who presume to argue 
against his prerogative; that the popular lawyers had 
been the men, ever since his accession, who had trodden 
in all parliaments upon it, though the law could never 
be respected if the king were not reverenced ; that he 
had a double prerogative — ^whereof the one w^as ordinary 
and had I'elation to his private interest, which might be 
and was every day disputed in Westminster Hall ; the 
other was of a higher nature, referring to his supreme 
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and imperial power and soTereigntj, wliicli oiiglit not to 
be disputed or bandied in vnlgar argument ; but that of 
late tbe courts of common law are gTown so Tast and 
transcendent, as tbey did botb meddle witb tlie king’s 
prerogative, and bad encroacbed upon all other comds 
of justice. He commented on tbe form of tbe letter, as 
bigbly nidecent ; ceitifying bim merely wbat tbey bad 
done, instead of snbmittmg to bis piincely judgment 
wbat tbey sbonld do. 

After tbis barangue tbe judges fell upon tbeir knees, 
and acknowledged tbeir error as to tbe form of tbe letter. 
But Coke entered on a defence of tbe substance, main- 
taining tbe delay required to be against the law and 
tbeir oatbs. Tbe king required tbe chancellor and attor- 
ney-general to deliver tbeir opinions ; which, as may be 
supposed, were diametiically opposite to those of tbe chief- 
justice. These being beard, the folio whig question was 
put to tbe judges : Whether, if at any time, in a case 
depending before tbe judges, bis majesty conceived it to 
concern him either in power or profit, and thereupon 
required to consult witb them, and that tbey should stay 
proceedings in tbe mean time, tbey ought not to stay ac- 
cordingly ? Tbey all, except tbe chief justice, declared 
that tbey would do so, and acknowledged it to be tbeir 
duty ; Hobart, chief-justice of tbe common-pleas, adding 
that be would ever trust tbe justice of bis majesty’s 
commandment. But Coke only answered that, when tbe 
case should arise, be would do wbat should be fit for a 
judge to do. Tbe king dismissed them all witb a com- 
mand to keep tbe limits of tbeir several courts, and not 
to suffer bis prerogative to be wounded ; for be well 
knew tbe true and ancient common law to be tbe most 
favourable to kings of any law in tbe world, to which law 
be advised them to apply tbeir studies.® 

^ Tbe behaviour of the judges in tbis inglorious conten- 
tion was such as to deprive them of every shadow of that 
confidence which ought to be reposed m tbeir integrity. 
Hobart, Doddridge, and several more, were men of much 
consideration for learning ; and tbeir authority in ordi- 
nary matters of law is still held high. But, having been 

** Bacon, ii 517, &c Carte, Iv. 35 tive as much 'wounded if it be publicly 
Biograph. Bi it , art Coke. The kuig disputed, upon, as if any sentence wer‘3 
told the judges he thought hu# preroga given against it. 
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induced by a sense of duty, or tbxougb tlie ascendancy 
that Coke had acquired over them, to make a show of 
withstanding the court, they behaved like cowardly 
rebels who surrender at the first discharge of cannon ; 
and prostituted theur integrity and their fame, thi'ough 
dread of losing their offices, or rather, perhaps, of mcur- 
ring the unmerciful and ruinous penalties of the star- 
cliamber. 

The government had nothing to fear from such re- 
creants ; but Coke was suspended from his office, and 
not long afterwards dismissed. ‘ Having, however, for- 
tunately in this respect, married his daughter to a brother . 
of the duke of Buckingham, he was restored in about 
three years to ihe privy council, where his great expe- 
rience in business rendered him useful ; and had the satis- 
faction of voting for an enoimous fine on his enemy the 
earl of Suffolk, late high-treasurer, convicted in the star- 
chamber of embezzlement.'^ In the pailiament of 1G21, 
and still more conspicuously in that of 1628, he became, 
not without some honouiable inconsistency of doctrine 
as well as practice, the strenuous asserter of liberty on 
the principles of those ancient laws which no one was 
admitted to know so well as himself; redeeming, in an 
intrepid and patriotic old age, the faults which we can- 
not avoid perceiving in his earlier life. 

The unconstitutional and usui'ped authority of the star- 
chamber over-rode every personal right, though 
an assembled pailiament might assert its gene- procccdiagH 
ral privileges. Seveial remaikable instances in 
history illustrate its tyranny and contempt of all 
known laws and liberties. Two puiitans, having been 
committed by the high commission court for refusing 
the oath ex-officio, employed Mr. Fuller, a bencher of 
Gray’s Inn, to move for their habeas corpus ; which he 
did on the ground that the high commissioners were not 
empowered to commit any of his majesty’s subjects to 
prison. This being reckoned a heinous offence, he was 
himself committed, at Bancroft’s instigation (whether by 
the king’s personal warrant, or that of the council-board, 

e See D'lsraeli, Chaiacter of James L Eennet, vol ii. Wilson, ibid 704, 705. 
p. 125 He was too mucb affected by Bacon’s Works, ii, 574 The fine im- 
hib dismissal from office nosod T?vas 30,000i. ; Coke voted for 

“ Camden’s Annals of James I. m lOO.OOOl. 
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does not appear), and lay in gaol to tlie day of Ms death ; 
tlie arcliMsliop constantly opposing Ms discharge, for 
wMcli lie petitioned. 'WMtelock, a hai lister and after- 
wards a judge, was bronght before the star-chamber on 
the charge of ha%dng giyen a priyate opinion to his client, 
that a certain commission issued by the crown was ille- 
gal. This was said to be a Mgh contempt and slander of 
the king’s prerogative. But, after a speech from Bacon 
in aggravation of this offence, the delinquent was dis- 
charged on a hmnhle snhmission.y Such, too, was the 
fate of a more distinguished person on a still more pie- 
posterous accusation. Selden, in his History of Tithes, 
had indirectly weakened the claim of divine right, winch 
the high-chnrch faction pretended, and had attacked the 
argument from prescription, deiiving their legal institu- 
tion from the ago of Charlemagne, or even a later era: 
Not content with letting loose on him some stanch pole- 
mical writers, the bishops prevailed on James to summon 
the author before the council. This proceeding is as 
much the disgrace of England as that against G-ahleo 
nearly at the same time is of Italy. Selden, like the 
great Florentme astronomer, hent to the rod of power, 
and made rather too submissive an apology for entering 
on this purely historical discussion.^ 

Every generous mind must reckon the treatment of 
Arabella Arabella Stuart among the hard measui'es of 
stimit. despotism, even if it were not also grossly in 
violation^ of English law. Exposed by her Mgh descent 
and ambiguous pretensions to become the victim of am- 
bitious designs wherein she did not participate, that lady 
may be added to the sad list of royal sufferers who have 
envied the lot of humble birth. There is not, as I be- 
lieve, the least particle of evidence that she was engaged 
in the intrigues of the catholic party to place her on the 
throne. It was, however, thought a necessary precaution 
to put her in confinement a short time before the queen’s 
death.® At the trial of Baleigh she was present ; and 
Cecil openly acquitted her of any share in the conspi- 
racy.^ She enjoyed affcerwaiffs a pension from the king, 


* Fullci’s Churcb Hist. 56. Heal, i. 
435. Lodge, m 344. 
y State Trials, u lm 
Collier, m, m. Selden s Life in 
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aud miglit have died in peace and obscurity, had she not 
conceived an unhappy attachment for Mr. Seymour, 
grandson of that earl of Hertford, liimself so , memorable 
an example of the perils of ambitions love. They were 
privately married ; bnt on the fact transpiring, the conn- 
oil, who saw with jealous eyes the possible imion of two 
dormant pretensions to the crown, committed them to 
the Tower.° They both made their escape, bnt Arabella 
was arrested and bionght back. Long and hopeless cala- 
mity broke do-wn her mind , imploring in vam the jnst 
privileges of an Englishwoman, and nearly in want 
of necessaries, she died m prison, and in a state of 
lunacy, some years afteiwards."^ And this through the 
oppression of a kinsman whose advocates are always 
vamiting his good nature! Pier husband became the 
famous marquis of Hertford, the faithful counsellor of 
Charles I., and partaker of his adveisity. Lady Shrews- 
bury, aunt to Arabella, was examined on suspicion 
of being privy to her escape ; and for refusing to answer 
the questions put to her, or, in other words, to accuse her- 


® Winwood, 111 201, 2?9 

d Winwood, m 178 In tliis collection 
are one or two letters from Arabella, 
which show her to have been a lively 
and accomplished woman It is said, m 
a manusciipt account of circumstances 
about the kmg’s accession, which seems 
entitled to some ciedit, that on its being 
pioposed that she should walk at the 
queen’s funeral, she answered with spirit 
that, as she had been debaired hei ma- 
jesty’s piesence while living she would 
not be bi ought on the stage as a public 
spectacle after her death Sloano MSS. 
827. 

Much occurs on the subject of this 
Ud/s imprisonment m one of the valu- 
able volumes in Dr Birch’s handwriting, 
among the same MSS 4161. Those have 
already assisted Mi DTsraeli m his in- 
teresting memoir on Arabella Stuait,m 
the Curiosities of Liteiatuie, new senes, 
voL 1 They cannot be read (as I should 
conceive) without indignation at James 
and hiS ministers One of her letters is 
addressed to the two chief-justices, beg- 
giug to be brought before them by habeas 
corpus, bemg informed that it is designed 


to remove her far from those courts of 
justice where she ought to be tried and 
condemned, or cleaied, to i emote parts, 
whose courts she holds unfitted for hei 
offence “And if your lordships may 
not or will not grant unto me the oidi- 
nary relief of a distressed subject, then I 
beseech you become humble inteicessois 
to his majesty that I may receive such 
benefit of justice as botli his majesty by 
his oath hath promised, and the law s of 
this realm aflbid to all others, those of 
his blood not excepted And though, un- 
fortunate woman! I can obtain neithei, 
yet I beseech youi lordships retain mo in 
your good opinion, and judge charitably, 
till I be proved to have committed any 
offence, either against God oi his majesty, 
deserving so long lestraint or separation 
from 5ny lawful husband ” 

Aiabella did not piofess the Roman 
catholic religion, but that party seem to 
have relied upon her; and so late as 
1610 she incurred some “suspicion of 
bemg collapsed ” Wiinvood, ii 117. 

This had been also conjectured in the 
queen’s lifetime Soci et Con espondence 
of Cecil with James 1 , p 118. “ 
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self, was sentenced to a fine of 20,000L, and discretionaiy 
imprisonment.® 

Several events, so well known tliat it is kardly neces- 
sary to dwell on them, aggi-avated the king's nnpopnlarity 
Somerset during this parliamentary interval. The murder 
and ovei- of Ovcrhuiy biixst into light, and revealed to an 
indignant nation the king s iin-woithy favourite, 
the earl of Somerset, and the lioaiy pander of that ta~ 
vourite’s vices, the earl of Korthampton, accomplices in 
that deep-laid and deliberate atrocity. hTor was it only 
that men so flagitious should have swnyed the councils of 
this country, and rioted in the king’s favour. Strange 
things were whispered, as if the death of Overhury was 
connected with something that did not yet transpire, and 
which every elfoit was employed to conceal. The people, 
who had alieady attributed piince Henry's death to poi- 
son, now laid it at the door of Somerset ; but for that 
conjecture, however highly countenanced at the time, 
there could he no foundation. The symptoms of the 
prince’s illness, and the appearances on dissection, are 
not such as could result from any poison, and manifestly 
indicate a malignant fever, aggravated perhaps by inju- 
dicious treatment.^ Yet it is certain that a mystciy hangs 
over this scandalous tale of Overbury ’s murder. The inso- 
lence and menaces of Somerset in the Tower, the shrinking 
apprehensions of him which the king could not conceal, 
the pains taken by Bacon to prevent his hecoming despe- 
rate, and, as I suspect, to mislead the heaiers by throwing 


State Trials, ii ^69. 

f Sir Cbailes Cornwallis’s Memoir of 
Piince Henry, reprinted in the Somers 
Tiacts, vol 11 ., and of winch sufficient 
ej.tracts may he found in Birch’s Life, 
contains a remarkably minute detail of 
all the symptoms attending the prince’s 
illness, which was an epidemic typhus 
fevei . The report of his physicians aftei 
dissection may also be read m many 
hooks IS atnre might possibly have over- 
come the disorder, if an empincal doctor 
had not, insisted on continually bleeding 
him. He bad no other murderer 'We 
need not even have recourse to Hume’s 
acute and decisive remark, that, if boruer- 
sot had been so experienced m this trade, 
he would not ha\e spent five months 
In hnrigling about Overhury’s death. 


Caite says, voL iv 33, that the cpieen 
charged Somerset with designing to poison 
her, pi nice Charles, and the elector pala- 
tine, m order to many the electress to 
loid Suffolk’s son But this is too extra- 
vagant, whatevci Anne might ha'.e 
thrown out in passion against a favour- 
ite she hated On Henry’s death, the 
fiist suspicion fell of course on the pa- 
pists Winwood, in 410 Burnet doubts 
whether Ins aversion to popeiy did not 
hasten lus death. And theie is a remark- 
able letter from sir Robert Naunton to 
Wmwood, in the note of tiie last refei- 
enc e, which shows that suspicions of some 
vucli agency were entertained very early. 
But the positive evidence w-e have of hi£ 
disease outweighs all coiyecture. 



JaHLS 2* 


SIR WALTER RALEIGH 


353 


tliem on a wi-ong scent, are very remarkable circumstances 
to wbicb, after a good deal of attention, I can discover no 
probable cine. Bnt it is evident that he was niastei’ of 
some secret which it wonld have highly prejudiced the 
king’s hononr to divulge.^ 


s The circumstances to which I allude 
are well known to the cuiious in English 
history, and might funiish materials for 
a sepal ate dissertation, had I loisuie to 
stray in these hy-paths Hume has 
tieated them as quite unimportant, and 
Cmte, with hi» usual honesty, has nevei 
alluded to them Those who lead caie- 
fully the new edition of the State Tiials, 
and various passages m lord Bacon’s 
Letters, may foim for themselves the 
best judgment they can A few conclu- 
sions may, peihaps, be laid down as esta- 
blished ] That Oveihuiy s death was 
occa‘-ioncd, not merely by lady Somei set’s 
levenge, but by his possession ot impor- 
tant secrets, which in his passion he had 
threatened Somerset to divulge 2 That 
Somei set conceived himself to have a 
hold over the king by the possession 
of the fe.ime or some other secrets, and 
used indiiect threats of le^'caling them 
j That the king was m the utmost tei i oi 
at healing of these measures , as isptoved 
by a passage in Weldon's Memoiis, p 116, 
which, aftei being long asciibed to Ins 
libellous spirit, has latelv received the 
most entire confirmation by some letters 
from Moie, lieutenant of the Tower, 
published in the Aichceologia, vol xviii 
4 That Eicon was in the king's confi- 
dence, and employed him so to manage 
Somerset’s trial as to prov’ent him Irom 
making any imprudent discloauie, or the 
judges from getting any insight into tliat 
which it was not meant to leveal See 
particularly a passage m his lettei to 
Coke, vol n 514, beginning, “ This crime 
was second to none but the powder- 
plot ” 

Upon the whole, 1 cannot satisfy my- 
self m any manner as to this mystery 
Pi nice Henry’s death, as 1 have observed, 
IS out of the question , nor do-^s a differ- 
ent solution, hinted by Hains and otheis, 
and which may have suggested itself to 
the reader, appear probable to my judg- 
ment on weighing the whole case. Over- 
bury was an ainbitious, unprincipled 
man , and it seems more lilcely than anj - 
YOL. I. 


thing else that James had listened too 
much to some cnmiual suggestion from 
him and Somerset, — hut of what nature 
I cannot pretend even to conjecture , and 
that, through appiehension of this being 
disclosed, he had pusillanimously acqui- 
esced m the scheme of Oveibury's mur- 
der 

It IS a remailcable fact, mentioned by 
Burnet, and perhaps little believed, but 
which, like the former, has lately been 
confirmed by documents pimted in tlie 
Aichaeologia, that James, in the last year 
of his reign, while dissatisfied with Buck- 
ingham, pnvately renewed his coitc- 
spondence with Somerset, on whom he 
bestowed at the same time a full paidon, 
ana seems to have given him hopes of 
being restored to his foimer favour A 
mcmoiial diawn up by Somerset, evi- 
dently at the king’s command, and most 
probably after the clandestine interview 
reported by Bumet, contains stiong 
charges against Buckingham Aichseolo- 
gia, vol wii 280 But no consequences 
ic suited from this; James was either le- 
conciled to his favourite before his aeath, 
or folt himself too old for a stiuggle 
Somersf t seems to have tampeied a little 
with the populai paity in the beginning 
of the next leign. A speech of sii Ilobei t 
Cotton’s, m 1025, Pail Hist ii 145, 
praises him, comparatively at least with 
his successor m royal favour , and he was 
one of those against whom mfoimations 
were brought in the stai-chamhei foi 
dispersing sir Robert Dudley’s famous 
proposal for bndhng the imperimeiices of 
pailiament Kennet, in 62 The pa- 
triots, howevei, of that age had too much 
sense to encumber themselves wuti an 
ally equally unserviceable and infamous. 
There cannot be the slightest doubt of 
Somerset’s guilt as to the murder, though 
some have thought the evidence insuflV 
cient (Carte, iv 34) , he does not deny it 
in his remarkable Icttei to James, u'- 
questmg, or rather demanding, niruy, 
printed in the Cabala, and in Ricou's 
^V'orks. 
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Sir Walter Ealeigli’s execution was anotlier stain upon 
Sir Walter tlie reputation of Janies I. It is needless 
Raieigii. iq mention tliat lie fell under a sentence passed 
fifteen 3"ears before, on a charge of high treason, in 
plotting to raise Arabella Stuart to the throne. It is 
very piobable that this charge was, partly at least, 
founded in truth but his conviction was obtained on 
the single deposition of lord Cobham, an accomplice, a 
prisoner, not examined in court, and knoi^m to have 
already retracted his accusation. Such- a verdict was 
thought contrary to law, even in that age of ready con- 
victions. It was a severe measuie to detain for twelve 
years in prison so splendid an ornament of his coimtiy, 
and to confiscate Ms whole estate.* For Raleigh’s conduct 
lu the expedition to Guiana there is not much excuse to 
make. Rashness and w^ant oi foresight were always 


h Raleigh made an attempt to destroy 
himself on being committed to the Tovrer, 
which of conr&e affords a presumption ot 
Ins consciousness that something could 
be proved against him Cayley's Life of 
Raleigh, vol ii p 10 Hume says, it 
appears fiom Sally’s Memoirs that he 
had offered his services to the French 
ambassador. 1 cannot find this m Sully; 
whom Raleigh, however, and his party 
seem to have aimed at deceiving by 
false information. Nor could there be 
any treason m makmg an interest with 
the minister of a fnendly power Carte 
quotes the despatches of Beaumont, the 
French ambassador, to prove the cen- 
nei!.ion of the conspirators with the 
Spanish plenipoteutiaTy But it may be 
questioned whether he knew any more 
than the government gave out If Ra- 
leigh had ever shown a discretion bearing 
the least proportion to his genius, we 
might reject the w'hole story as impro- 
bable But it IS to be remembered that 
theie bad long been a catholic faction, 
who fixed the.r hopes on Arabella; so 
that the conspiracy, though extremely 
injudicious, was not so perfectly unintel- 
ligible as it appears to a reader ot Hume, 
who has overlooked the previous circum- 
stances, It is also to be considered that 
the king had shown so marked a prejudice 
against Raleigh on his coming to Eng- 
land, and the hostility of Cecil was so 
insidious and implacable, as might drive 


a man of his rash and impetuous courage 
to desperate courses. See Cayley s Life 
of Raleigh, vol u ; a work containing 
much interesting matter, but unfortu- 
nately written too much m the spirit of 
an advocate, which, with so faulty a 
client, must tend to an erroneous repre- 
sentation ol facts, 

I This estate was Sherbom castle, 
which Raleigh had not very faiily ob- 
tained from the sec of Salisbury. He 
settled this before his conviction upon 
his son; but an accidental flaw m the 
deed enabled the king to wrest it from 
him, and bestow it on the eail of Somoi- 
set. Lady Raleigh, it is said, sohcited 
his majesty on her knees to spare it, but 
he only answered, “I mun have the land, 
I mun have it for Carr ” He gave him, 
however, 12,000Z instead But the estate 
was worth 60001. per annum I’his mm 
of the piospects of a man, far too intent 
on i^grandiKement, impelled him once 
more into the labynnth of fatal and dis- 
honest speculations Cayley, 89, &c ; 
Somers Tracts, ii. 22, &:c , Cmiosities ot 
Literature, new senes, vol u. It has 
been said that Raleigh’s unjust conviction 
made him m one day the most popular, 
from having been the most odious, man m 
England He was certainly such undei 
Elizabeth. This is a striking, hut by no 
means solitary, instance of the impolicy 
of political persecution. 
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among 1 is failings ; else lie would not liave undertaken 
a service of so mncli kazard witkont obtaining a regular 
pardon for kis former offence. But it might surely be 
urged that either kis commission was absolutely nuU, or 
that it operated as a pardon; since a man attainted of 
treason is incapable of exercising that authority which is 
conferred upon him^ Be this as it may, no technical 
reasonmg could overcome the moial sense that revolted 
at carrying the original sentence into execution. Ea- 
leigh might be amenable to punisliment for the deception 
by which he had obtained a commission that ought never 
to have issued ; but the nation could not help seeing in 
his death the sacrifice of the bravest and most renowned 
of Englishmen to the vengeance of Spain.^ 

This unfortunate predilection for the court of Madrid 
had always exposed James to his subjects’ jealousy. They 
coni^ected it with an inclination at least to tolerate po- 
pery, and with a dereliction of their commercial interests. 
But from the time that he fixed his hopes on the union of 
his son with the infanta “ the popular dislike to Spain in- 
creased in proportion to his blind preference. If the king 
had not systematically disregarded the public wishes, he 
could never have set his heart on this impolitic match , 
contrary to the wiser maxim he had laid down in his own 
Basilicon Boron, never to seek a wife for his son except 
in a protestant family But his absurd pride made him 
despise the uncrowned princes of Germany. This Spa- 


^ Rymer, xvi Y89 He was empow- 
ered to name officers, to use maitial law, 
&c. 

1 James made it a merit the 
court of Madrid that he had put to death 
a man so capable of serving him, merely 
to give them satisfaction Somers Tracts, 
ii. 437 Theie is even reason to suspect 
thathe betiayed the seciet of Raleigh's 
voyage to Gondomar before he sailed. 
Hardwicke, State Papers, i 39S It is 
said in Mr Cayley’s Life ot Raleigh that 
his fatal mistake iii not secuimg a par- 
don under the great seal was on account 
of the expense But the king would have 
made some difficulty at lea&t about 
granting it. 

^ This project began as early as 1G05 
Wmwood, vol 11 The king had hopes 
that the United Provinces would acknow- 


ledge the soveieignty of pimce Heniy 
and the infanta on their marriage , and 
Cornwallis was directed to propose this 
formally to the court of Madrid Id 
p 201 But Spam would not cede the 
point of soveieignty , nor was this scheme 
likely to please either the states general 
or the court of Fiance 
In the later negotiation about tlie 
mainage of prince Charles, those of the 
council who were known or suspected 
catholics, Aiundel, Worcester, Bigby, 
Weston, Calveit, as well as Buckingham, 
whose connections, weie such, were in the 
Spanish paity Those reputed to be 
zealous protestants were s-U against it 
AVilson m Kennet, ii. 725 Many of 
the former weie bribed by Gondomar. 
Id , and Rushworth, i 19, 
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nisli policy grew much more odious after tlio memorable 
events of 1619, tlio election of the king’s son-in-law to 
the throne of Bohemia, his rapid doTOfall, and the con- 
quest of the Upper Palatinate by Austria. If James had 
listened to some sanguine advisers, he would in the first 
instance have supported the pretensions of Frederic. But 
neither his own views of public law nor true policy dic- 
tated such an interference. The case was changed after 
the loss of his hereditary dominions, and the king was 
sincerely desirous to restore him to the Palatinate ; but 
he unreasonably expected that he could effect this through 
the friendly mediation of Spain, while the nation, not per- 
haps less unreasonably, were clamorous for his attempting 
it by force of arms. In this agitation of the public mind 
he sunnnoned the parliament that met in February, 
1621 " 

The king’s speech on opening the session was, like all 
Parliament he had made on former occasions, full of hopes 
and promises, taking cheerfully his share of the 
blame as to past disagreements, and treating them as 
little likely to reciu' though all their causes were still in 
operation." He displayed, however, more jndgment than 
usual in the commencement of this parliament. Among the 
methods devised to compensate the want of subsidies, none 
had heen more injurious to the subject than patents of 
monopoly, including licences for exclusively carrying on 
certain trades. Though the government was principally 
responsible for the exactions they connived at, and from 
which they reaped a large benefit, the popular odium fell 
of course on the monopolists. Of these the most obnoxious 
Proceedings ™ Giles Mompessou, who, having obtained 
against a patent for gold and silver thread, sold it of 
Mompesson. uQ^etal. TMs fraud seems neither very ex- 
traordinary nor very important ; but he had another patent 

" The pioclamation foi tins parliament last parliament there was “ a strange kind 
coii^-ams many of the unconstitutional of beast called undertaker” &c Pail, 
directions to the electors, contained, as Hist, i 1180. Yet this coaxing language 
nas heen seen, m that of 1604, though was oddly mingled with sallies of his 
shoiter. Rymer, xvii 2t0 pride and prerogative notions It is 

® “Deal with me as I shall desire at evidently his own composition, not Ba- 
your hands,” &c “He knew not,” he eon’s The latter, m granting the speaker s 
told them, “ the laws and customs of the petitions, took the high tone so usual in 
land when he first came, and was misled tins reign, and diiected the house of 
cy the old councillors whom the old commons like a schoolmaster, Bacon’tf 
queen had left;”— he owns that at the Works, i. loi. 
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for licensing inns and alelionsos, wlierein he is said to 
» have used extreme violence and oppression. The house 
of commons proceeded to investigate Mompesson’s delin- 
quency. Conscious that the crown had withdrawn its 
jirotection, he fled beyond sea. One Michell, a justice of 
peace, who had been the instrument of his tyranny, fell 
into the hands of the commons, who voted him incapable 
of being in the commission of the peace and sent him to 
the Tower .P Entertaining however, upon second thoughts, 
as we must presume, some doubts about then competence 
to inflict this punishment, especially the former part of it, 
they took the more prudent course, with respect to Moni- 
pesson, of appointing !Noy and Hakewill to search for 
precedents in order to show how far and for what 
offences their power extended to punish delinquents 
against the state as well as those who offended against 
that house. The result appears some days after, in a 
vote that ‘‘ they must join with the lords for punishing 
sir Giles Mompesson; it being no offence against our 
particular house, nor any member of it, but a general 
grievance.”’ 

The earliest instance of parliamentary impeachment, 
or of a solemn accusation of any individual by the com- 
mons at the bar of the lords, was that of lord Latimer in 
.the year 1376. The latest hitherto was that of the duke 
of Suffolk in 1449 ; for a proceeding against the bishop 
of London in 1534, which* has sometimes been reckoned 
an instance of parliamentaiy impeachment, does not by 
any means support that privilege of the commons.’^ It 
had fallen into disuse, partly from the loss of that control 
which the commons had obtained under Eichard II. and 
the Lancastrian kings, and partly from the preference 
the Tudor princes had given to bills of attainder or of 

P DeMtes ot Commons m 1621, vol. answer their complaint The bishop laid 
1 p, S4. I quote the two volumes pub- the matter before the lords, who all de« 
Iished at Oxford m 17 66 they are dared that it vas unbecoming for any 
abndged m the new Parliamentary His- lord of Parliament to make answer to 
tory. any one m tbar place; “quod non con- 

^ Debates of Commons in 1621, vol i. sentaneum iuit aliqnem procerum prse 
p. 103, 109 dictorum aiicui in eo loco responsurum * 

The commons m this session com- Lords’ Journals, i 71. The lords, how- 
plained to the lords that the bishop of ever, lu 1701 (State Trials, xiv. 275), 
London (Stokesley) had impusoned one seem to have recognised ihih as a case of 
’^hilips on suspicion of heresy Some impeachment 
time afteiwards. they called upon him to 



35B 


PP.OCEEDIKGS AGAINST MOMPESSON; 


Chap. Ti, 


pains and penalties, wlienL they wished to turn the am 
of parliament against an ohnoxions subject. The levival 
of this ancient mode of proceeding in the case of Mom- 
pcsson, though a remarkable event in onr constitutional 
annals, does not appear to have been noticed as an ano- 
maly. It was not indeed conducted according to all the 
forms of an impeachment. The commons, rerpicsting a 
conference with the other house, infoimed them gene- 
rally of that person’s offence, hut did not exMbit any dis- 
tinct aiticles at their bar. The loids took up themselves 
the inquiry ; and, having become satisfied of liis gnilt, 
sent a message to the commons that they were ready to 
pronounce sentence. The speaker accordingly, attended 
by all the house, demanded judgment at the bar : when 
the lords passed as heav}^ a sentence as could be awarded 
for any misdemeanour ; to which the king, by a stretch 
of prerogative which no one was then inclined to call in 
question, was pleased to add perpetual banishment. ® 

, The impeachment of Mompesson was followed up by 
others against MiQhell, the associate in his iniquities ; 
against sir John Bennet, judge of the prerogative court, 
for corruption in his office ; and against Field, bishop of 
Llandaff, for being concerned in a matter of bribeiy.t 
The first of these was punished ; hut the prosecution of 
Bennet seems to have dropped in consequence of the ad- 
joTirnment, and that of the bishop ended in a slight cen- 
sure. But the wrath of the Commons was justly roused 
against that shameless corruption which characterizes 
the reign of James beyond every other in our history. It 
is too well known how deepty the greatest man of that 
age was tarnished by the prevailing iniquity. Com- 
Proceedmgs poured in against the chancellor Bacon 

against imd for receiving bribes from suitors in his court. 
Bacon Some have vainly endeavoured to discover an 
excuse which he did not pretend to set up, and even 
ascribed the prosecution to the malevolence of sir Edward 
Coke. But Coke took no prominent share in this busi- 
ness ,* and though some of the charges against Bacon may 
not appear very heinous, especially for those times, I 
know not whether the unanimous conviction of such a 
man, and the conscious pusillanimity of his defence, do 
not afford a more irresistible presumption of his miscon- 

® Debates m 1621, p. 114, 228. 229. t id passim “ Carte 
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duct tliau anything specially alleged. He was aban- 
doned by the coiiii:, and had previously lost, as I rathei 
suspect, Buckingham’s favour , but the king, who had a 
sense of his transcendent genius, i emitted the fine oi 
40,000/. imposed by the lords, which he was wholly un- 
able to pay. 

There was much to commend in the seveiity practised 
by the house towards public delinquents , such examples 


* Clarendon speaks of this impeach- 
ment as an unhappy precedent, made to 
gratify a private displeasure This ex- 
pression seems rather to point to Buck- 
ingham than to Coke, and some letters 
ot Bacon to the favounte at the time of 
Ins fall display a consciousness of havmg 
offended him Yet Buckingham had 
much moie reason to thank Bacon as his 
wisest counsellor than to assist m crush- 
ing him In his Woiks, vol i p '712, 
IS a tract entitled ‘ Advice to the Duke 
of Buckingham, containing instiuctions 
for his governance as Mimstci ’ These 
are maiked by the deep sagacity and ex- 
tensive observation ot the wiiter One 
passage should be quoted m justice to 
Bacon. “ As far as it may he m you, 
lot no aibitrary power he mtiuded; the 
people of this kingdom love tlie laws 
thereof, and notlimg will oblige them 
more than a confidence of the liee enjoy- 
ing of them; what the nobles upon an 
occasion once said m Pailiament, ‘Nolu- 
mus leges Anghae mu tan,’ is impimted 
in tlie hearts ot all the people ” I may 
add, that, with all Bacon’s pliancy, thcie 
aie fewer overstrained expressions about 
the prerogative in his political writings 
Than we should expect. His piactice 
was servile, but his principles were not 
unconstitutional. We have seen how 
strongly he urged the calling of pailia- 
ment m 161 4 and he did the same, un- 
happily for himself, m 1621. Vol ii 
p. 580. He refused also to set the great 
seal to an office intended to be elected 
for enrolling pi entices, a speculation ap- 
ixiremly of some monopolists , wntmg a 
very pioper letter to Buckingham, that 
^JOere was no ground of latv for it. P 555. 

1 am very loth to call Bacon, for the 
sake of Pope’s antithesis, “ the meanest 
ot mankind.” Wio would not wish to 
believe the feeling language of his letter 
to the king, aitei the attack on him had 


aheady begun? “I hope I shall not be 
found to have the troubled fountain of a 
coiiupt heart, m a depraved habit of 
taking lewaids to perveit justice, how- 
soever i may be trail, and pai take ot the 
abuses of the tunes” P 589 Yet the 
geneial disesteem ot his contemporaries 
spealta forcibly against him. Sir Simon 
d’Evves and Weldon, both indeed bittei 
men, give him the worst ot chaiacters. 
“ Surely,” says the latter, “ never so 
many paits and so base and abject a 
spnit tenanted together in any one 
earthen cottage as m this man.” It is a 
stiikmgpioof of the splendour of Bacon’s 
genius that it was unanimously acknow- 
ledged in his ow u age amidst so much 
that should excite contempt Ho had 
indeed mgratiated himselt with every 
preceding parliament thiough bis mcom- 
parable ductility , havmg taken an active 
pait m then complaints ol griev.mces m 
1604, before he became attorney-geneial, 
and even on many occasions atterwaids, 
while he held that office, havmg been 
inirusted with the management of con- 
teiences on the most delicate subjects. 
In 1614 the commons, alter voting that 
the attorney-general onght not to be 
elected to pailiament, made an exception 
in favour ot Bacon Journals, p 460 
“I have been alw’ays gracious in the 
lower house,” he writes to James m 
1616, begging foi the post of chcUiccllor 
have interest m the gentlemen of 
England, and shall be able to do some 
good effect in lectifymg that body , of 
pailiamont-men, which is cardo reruni. ’ 
Vol 11 p 496. 

I shall conclude thi& note by observing, 
that, if all lord Bacon’s philosophy had 
ne\er existed, there would be enough lu 
his political wTitmgs to place him among 
the greatest men this country has pi<t 
ilutod 
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being far more likely to prevent the malversation of men 
in power than any law they could enact. But in the 
midst of these laudable proceedings they were hurried 
by the passions of the moment into an act of most un- 
warrantable violence. It came to the knowledge of the 
house that one Flpyd, a gentleman confined in the Fleet 
prison, had used some slighting words about the elector 
palatme and his wife. It appeared, in aggravation, that 
he was a Eoman catholic. Nothing could exceed the 
fury into winch the commons wore thrown by this very 
insignificant story. A flippant expression, below the cog- 
nizance of an ordinary court, grew at once into a por- 
tentous ofience, which they ransacked their invention to 
chastise. After sundry novel and monstrous proposi- 
tions, they fixed upon the most degrading punishment 
they could devise. Next day, however, the chancellor 
of the excheq^uer dehvered a message, that the king, 
thanking them for their zeal, but desiring that it should 
not transport them to inconveniences, would have them 
consider whether they could sentence one who did not be- 
long to them, nor had offended against the house or any 
member of it ; and whether they could sentence a deny- 
ing party, without the oath of witnesses ; referring them 
to an entry on the rolls of parliament in the first year of 
Henry IV., that the judicial power of parliament does 
not belong to the commons. He would have them con- 
sider whether it would not be better to leave Floyd to 
him, who would punish him according to his fault. 

This message put them into some embarrassment. 
They had come to a vote in Mompesson’s case, in the very 
words emiiloyed in the king’s message, confessing them- 
selves to have no jurisdiction, except over offences against 
themselves. The warm speakers now controverted this 
proposition with such arguments as they could muster ; 
Coke, though from the reported debates he seems not to 
have gone the whole length, contending that the house 
was a court of record, and that it consequently had 
power to administer an oath.^ They returned a message 
by the speaker', excepting to the record in 1 H. IV., be- 
cause it was not an act of parliament to bind them, and 
persisting, though with humility, in their first votes. ^ 
Tire king replied mildly , uiging them to show prece- 

’ y Debates to 1621, vol, n. p l. * Debates, p. 14. 
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dents, wliicli tliey were manifestly incapable of doing. 
The lords leqiiested a conlerence, wliicli tliey managed 
witii more temper, and, notwitlislanding tlie solicitude 
displayed by tlie commons to maiutani tlieir jnetended 
riglit, succeeded in withdrawing tbe matter to tlieir u\vii 
Jurisdiction. This conflict of piivik^gcs was by no means 
of seiwice to tlie imfortnnato culprit the lords })ereeived 
that they could not mitigate the sentence of the lower 
hvjiise without reviving their dispute, and ^ indicated 
themselves from all snsjncion of indiifcrence iowaids the 
cause of the Palatinate by augmented se^'ciity. Flo}^d 
was adjudged to he degraded fi’om his gentility, ^ ^ 

and to be held an infamous person : Ids testi- the cibe of 
mony not to be received : to ride from the Fleet 
to Cheapside on horseback without a saddle, with his 
face to the horse’s tail, and the tail in his hand, and there 
to stand two hours in the pillory, and to be bianded in 
tbe forehead with the letter K ; to ride four days after- 
wards in the same manner to YVestminster, and there to 
stand two hours more in the pillory, with words in a 
paper in his hat showing his offence ; to he whipped at 
the cart’s tail from the Fleet to \yestmmster Hall; to 
pay a fine of 5000/., and to be a prisoner in Xewgate 
during his life. The whipping was a few days after re- 
mitted on prince Charles’s motion ; but he seems to have 
undergone the rest of the sentence. There is sni'ely no 
instance in the annals of our own, and haidly of any 
civilized country, where a triflmg offence, if it weie 
one, has been visited with such outrageous cruelty The 
cold-blooded deliberate policy of the lords is still more 
disgusting than the wild fuiy of the lower house.^ 


® In a former pailiament of this reign, 
the commons ha\ ing sent up a message, 
•whcrem they entitled tliemselves the 
knights, citizens, burgesses, and haions 
of the commons court of pailiament, the 
lords sent them word that they would 
never acknowledge any man that sitteth 
In the lowei house to have the right or 
title of a baton of parliament ; nor could 
admit the term of the commons' court 
of parliament " because all your house 
together, without theirs, doth make no 
court of pai liament." 4th March, 1606 
Lords’ Journals. Nevertheless the loids 
did not scruple, almost immediately 


afterwards, to doniminate their own 
house a court, as appears by memoranda 
of 27th and 28th May , thej e\en issued 
a habeas corpus, as irom a court, to hnug 
a seivant of the earl of Bedtoid bctoio 
them So also in 1609, 16th and 17th 
of February ; and on April 14tli and 
I8th, 1614, andpiobably later, if search 
weiemade 

I need hardly mention that the barons 
mentioned above, as part of the commons, 
wete the meinbeis foi the cinque ports, 
whose denomination is recognised in 
several statutes 

h Debates m 1621, vol. i. p. 355, &c ; 
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This case of Floyd is an iinliappy proof of the disre- 
gard that popular assemblies, when iiiHanied by passion, 
are over apt to show for those piiiiciples of ecpiity and 
moderation by which, however the sophistry of coniem- 
porary factions may set them aside, a calni-judgiiig pos- 
terity will never fail to measni'e theii' proceedings, it 
has contributed at least, along with seveial others of the 
same kind, to insj^irc me with a jealous distrust of that 
"indefinable, uncontrollable privilege of parliament, which 
has sometimes been asserted, and perhaps with rather 
too much encouragement from those whose function it 
is to restrain all exorbitant power. I speak only of the 
extent to which theoretical prmciples have been carried, 
without insinuating that the privileges of the house of 
commons have been practically stretched in late times 
beyond their constitutional bounds. Time and the course 
of oxoinion have softened down those high x)rotensions, 
which the 'dangers of libeity under James I., as well 
as the natural chfir^ter of a jicpular assembly, then 
taught the commons to assume, and the greater hu- 
manity of modem ages has made us revolt from such dis- 
jiroportionate ipunishmonts as were inflicted on Floyd. 

Ever}d:hing had hitherto X)roceeded with harmony be- 
tween the king and x)ai*hament. His ready concurrence 
in their animadversion on Momx)esson and Michell, de- 
linquents who had acted at least with the connivance of 
government, and in the abolition of mono]Dolies, seemed to 
remove all discontent. The commons granted two snb- 
sidies early in the session without alloying their bounty 
with a single complaint of grievances. One might sup- 

vol. n. p 5, &( 1V3 ede writes to his cor- manity ” And again at the bottom '* For 

respondent on May 11, that the execu- the honour of Englishmen, and indeed of 
tion had not taken place , “ hut I hope it human nature, it were to he hoped these 
will ” The king was plainly averse to it debates weie not truly taken, there being 
® The following observation on Floyd's so many motions contrary to tbe laws of 
case, wiitten by Mi Hailey, in a manu- the land, the laws of parliament, and com- 
SCI ipt account of the proceedings (Harl mon justice Bohert Harley, July 14, 
MSS 6274), IS well -worthy to he in- 1702 ” It is romaikable that this date 
sei ted. I copy from the appendix to the is very near the time when the writer of 
abo\e-meutioned Debates of 1621. “The these just observations, and the party 
following collection,” he has wiitten at which he led, had been strainmg m more 
the top, “ IS an instance how laa a zeal than one instance the privileges of the 
against popery and for one branch of the house of commons, not certainly with 
royal family, which was supposed to he such violence as in the case of Flojd, but 
neglected by king James, and conse- much beyond wdiat can be deemed their 
qnently m opposition to him, will cairy logitimate extent, 
people against common justice and bu- 
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pose tliat file siiLject oi‘ impositions liad lieen entirely 
forgotten, not an uUxision to them occnrring in any 
debate/ It was voted indeed, in tlie first da^s of tlie 
session, to petition the king about the bieacli of tlieir 
privilege of free speech, by the imprisonment of sir 
Edvin Sandys, in 1014, for words spoken in the last par- 
liament ; but the house did not prosecnie this matter, 
contenting itself with, some CAplanation by the secretary 
of state.® They were going on with some hills for re- 
formation of abuses, to which the king was willing to 
accede, when they received an intimation that ho ex- 
pected them to adjourn over the summer. It produced a 
good deal of dissatisfaction to see their labour so hastily 
interrupted ; especially as they ascribed it to a want of 
sufficient sympathy on the court’s pari with their enthu- 
fiastic zeal for the elector palatine.^ They were ad- 
}ounied by the king’s commission, after an unanimous 
declaration sounded forth,” says one present, with 
the voices of them all, withal lilting np their hats in 
their hands so high as they could hold them, as a fusible 
testimony of their unanimous consent, in such sort 
that the like had scarce ever been seen in parliament”) 
of their lesolution to spend their lives and fortunes for 
the defence of their oun religion and of the Palatinate. 
This solemn protestation and pledge was entered on 
record in the jouimals.^' 

They met again after five months, without any change 
in their views of policy. At a conference of the twu 
houses, lord Digby, by the king’s command, explained 

cl In a ranch later period of the ‘Jcssion, to he heai d by counsel, and all the la\v vers 
•when the commons had lost their good of the house to he present Debates of 
humour, some heat was veiy justly ex- 1621, vol ii 252. Jouinals, p 652. But 
cited by a petition fiom some brewers, nothing farther seems to have taken place, 
complaining of an imposition of foiF- whether on account of the magnitude of 
pence on the quarter of malt The cour- the business which occupied them during 
tieis defended this as a composition in the diort remainder of the session, or be- 
lied of puiveyance Biitifewasansweied cause a bill which passed then house to 
that 1 1 was compulsory, for seveial of the prevent illegal impiisomnent, oi restraint 
principal brewers had been committed on the lawful occupation of the subject, 
and lay longm piison tor not yielding to was supposed to meet tins case It is a 
It. One said that impositions of this remarkable instance of arbitraiy taxation, 
nature overthrew the libeity of all the and piepaiatory to an excise, 
subjects of tins kingdom ; and if the king ® Debates ot IC21, p 14 Hatselig 
may impose such taxes, then are we but Piecedents, i 133 
Viliams, and lose all our libei ties. It pro- < Debates, p 114, et alibi, pasbini. 
duced an order that the matter be exa- 5 Vol ii p. ItO, l'!'2 
mined before the house, the peiitioneis 
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all that had occurred in his embassy to Germany for the 
restitution of the Palatinate; which, though ahsoltitely 
ineffective, was as much a? James could reasonably 
expect without a war. ^ He had in fact, though, accord" 
ing to the laxity of those times, without declaring 
war on any one, sent a body of troops under sir Horace 
Vere, who still defended the Lower Palatinate. It 
was necessary to vote more money, lest these should 
mutiny for want of pay. And it was stated to the com- 
mons in this conference, that to maintain a sufficient 
army in that country for one year would require 
900,000.^ ; which was left to their consideration. ‘ But 
now it was seen that men’s promises to spend their for- 
tunes in a cause not essentially their own are written 
in the sand. The commons had no reason perhaps to 
suspect that the chaige of keeiiing 30,000 men m the 
heart of Germany would fall much shoii; of the estimate. 
Yet after long haggling they voted only one subsidy, 
amounting to 70,000/. , a sum manifestly insufficient for 
the first equipment of such a forco.^ This parsimony 
could hardly be excused by their suspicion of the king’s 
imwillmgness to undertake the war, for which it afforded 
the best justification. 

James was probably not much displeased at finding so 
Disagree- good a pretext for evading a compliance with 
Sveen^the maitial hiunouT ; nor had there been much 
king and appearance of dissatisfaction on either side (if 
commons except some murmurs at the commitment of 
one of their most active members, sir Edwin Sandys, to 
the Tower, which were tolerably a]ipeased by the secre- 
tary Calvert’s declaration that he had not been com- 
mitted for any parliamentary matter ) till the commons 

Joiunals, vol ii p 1S6 want of money and fall m the pnee of 

1 P 189 Loid Cranfield told the com- lands, vol i p 16, and an act was proposed 
mons there were three reasons why they against the importation of com, vol ii. 
should give liberally. 1. That lands p 8^ In fact, rents had been enoimously 
were now a thud better than when the enhanced in tins loign, which the coiin- 
king came to the crown 2 That wools, tiy gentlemen of couise endea-vouiod tc 
which were then 20s , weie now 30s. 3 keep up But com, probably through 
i hat com had risen from 265 to 36s the good seasons, was rathei lower in 1621 
quarter Ibid Theie had certainly been than it had been— about 30s a quarter 
a very great increase of wealth under k P 242, &c 

James, especially to the country gentle- lid l'r4, 200 Compare also p. 151 . 
men; of which their style of buildmg is Sir Thomas Wentivorth appears to have 
an evident proof Yet in this very discountenanced the resenting this as a 
sission complaints had been made of tlie bieach of piivilege. Doubtless thehotwa 
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drew up a petition and remonstrance against tlio growth 
of popery; suggesting, .imong other remedies for this 
grievance, that the pnnce should many one of our own 
religion, and that the king would direct his efforts 
ag.iinst that po%ver (meaning Spain) which first main- 
tained the war in the Taiatinate. This petition was pro- 
posed hy sir Edwaid Uoke. The coui tiers opposed it 
as without precedent; the chancellor of the duchy 
ohserving that it was of so high and tianscendent a 
natuie, he had never kno\Mi the like within those walls. 
Even the mover defended it lather ^veakly, accouling to 
our notions, as intended only to remind the king, hut 
requiring no answer. The scruples afiected by the cour- 
tiers, and the real novelty of the proposition, had so 
great an effect, that some words were inserted declaring 
that the house “ did not mean to press on the king's 
most undoubted and royal prerogative.’”® The petition^ 
however, had not been presented, wlien the king, having 
obtained a copy of it, sent a peremptory letter to the 
speaker, that he had heard how some fiery and popular 
sj)irits had been emboldened to debate and argue on 
matters far beyond their reach or capacity, and directing 
him to acquaint the house with liis pleasure that none 
therein should presume to meddle with anything con- 
cerning his government or mysteries of state ; namely, 
not to speak of his son’s match with the princess of 
Spain, nor to touch the honour of that king, or any other 
of his friends and confederates. Sandys’ commitment, 
he bade them be informed, was not for any misdemeanor 
in parliament. But, to put them out of doiiht of any 
question of that natuie that may arise among them here- 
after, he let them know that he thought himself very 
free and able to punish any man’s misdemeanors in par- 
liament, as well during their sitting as after, wliioh he 
meant not to spare upon occasion of any man’s insc/lent 
behaviojir in that place. IJe assured them that he would 
not deign to hear their petition if it touched on any 
of those points -which he had forbidden." 

The house received this message with unanimous 

Bbo^ed great and even excessne mode- It was taken up again afterwards , p, 
rarion m it , for w e can hardly doubt that 259. 

Sandys was really committed for no other ^ Journals, vol. xi. p. 261, &c. 

^use than his beliavioui in nailiament “ P 284. 
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fiiTnness, hut without any undue warmth. A committee 
was appointed to draw up a petition, which, in the most 
decorous language and with strong professions of regret 
at his majesty’s displeasure, contained a defence of their 
former proceedings, and hinted very gently that they 
could not conceive Ids honour and safety, or the state of 
the kingdom, to be matters at any time unfit for their 
deepest consideration in time of parliament. They ad- 
verted more pointedly to that part of the king’s message 
which threatened them for liberty of speech, calling it 
their ancient and undoubted rigM, and an inheritance 
received from their ancestors, which they again prayed 
him to confirm.® His answer, though considerably 
milder than what he had designed, gave indications of a 
resentment not yet subdued. He dwelt at length on 
their unfitness for enteiing on matters of government, 
and commented with some as|)eiity even on their present 
apologetical petition. In the conclusion he observed 
that, “although he could not allow of the style calling 
their privileges an undoubted right and inheritance, but 
could rather have wished that they had said that their 
privileges were derived from the grace and permission 
of his ancestors and himself (for most of them had grown 
from precedent, which rather shows a toleration than 
inheritance), yet he gave them his royal assurance that, 
as long as they contained themselves within the limits of 
their duty, he would be as careful to maintain their law- 
ful liberties and privileges as he would his own preroga- 
tive, so that their house did not touch on that |>rerogative, 
which would enforce him or any just king to retrench 
their privileges.” ^ 

This explicit assertion that the privileges of the com- 
mons existed only by sufferance, and conditionally upon 
good behaviour, exasperated the house far more than the 
denial of their right to enter on matters of state. In the 
one they were conscious of having somewhat transgressed 
the boundaries of ordinary precedents ; in the other their 
individual security, and their very existence as a deli- 
berative assembly, were at stake. Calvert, the secretary, 
and the other ministers, admitted the king’s expressions 
to be incapable of defence, and called them a slip of the 


® Journals, voL n. p 289 


P P. 315^. 
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-pen at tlie close of a long answer,*^ Tlie commons were 
not to be diverted by any siicb excuses from tbeir neces- 
sary duty of placing on record a solemn claim of right. 
Kor bad a letter from the king, addressed to Calvert, 
miicli influence , wberoin, wbile be reiteiated bis assur- 
ances of respecting then* privileges, and tacitly witbdiew 
tbe menace that rendeied tbem precarious, bo said that 
lie could not with patience endure bis subjects to use 
sucb anti-monarcbical words to bim concerning tbeir 
liberties as ‘"ancient and undoubted right and inbeiit- 
ance, without subjoining that they weie gi anted by the 
grace and favour of bis predecessors.’’'' After a long 
and warm debate they entered on record in tbe Journals 
tiioir tamous protestation of December 1 8tb, 1621, in the 
following words : — 

Tbe commons now assembled in pailiament, being 
justly occasioned tbeieunto, concerning sundry liberties, 
franchises, privileges, and jurisdictions of parliament, 
amongst others not herein mentioned, do make this pro- 
testation following : — That tbe liberties, franchises, pri- 
vileges, and jurisdictions of parliament are tbe ancient ' 
and undoubted biitbrigbt and inheritance of tbe subjects! 
of England; and that tbe aiduous and urgent affairs 
concerning tbe king, state, and tbe defence of tbe realm, 
and of tbe church of England, and tbo making and main- 
tenance of laws, and redress of mischiefs and grievances 
which daily happen within this realm, are proper subjects 
and matter of counsel and debate in parliament; and 
that in tbe handling and proceeding of those businesses 
every member of tbe liouse bath, and of right ought to 
have, fieedoiii of speech to propound, tieat, reason, and 
bring to conclusion tbe same ; that tbe commons in par- 
liament have like libeity and fieedom to treat of those 
matters in sucb order as in tbeir judgments shall seem 
fittest * and that every sucb member of tbe said bouse 
bath like freedom from all impeachment, imprisonment, 
and molestation (other than by tbe censure of tbe bouse 
itself), for or concerning any bill, speaking, reasoning, or 
deiflaring of any matter or matters touching the paiiia- 
ment or parliament business ; and that, if any of tbe said 
members be complained of and questioned for anything 


p m 
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said or done in parliament, tlie same is to be sliowed to 
tbe king by tke advice and assent of all the commons 
assembled in parliament, bcfoie tko king give credence 
to any private information.’’ ® 

This protestation was not likely to pacify the king’s 
Dissoiiition anger. He had already pressed the commons 
of the com- to make an end of the business before them, 
J^buong iL under pretence of wishing to adjourn them 
monbtiante before Ghiistmas, but probably lookmg to a 
dissolution. They were not in a temper to legard any 
business, least of all to grant a subsidy, till this attack 
on their privileges shonld be fully retracted. The king 
therefore adjourned, and, in about a fortnight after, dis- 
solved them. But in the interval, having sent for the 
journal-book, he erased their last protestation with his 
own hand, and published a declaration of the causes 
which had provoked him to this unusual measuie, alleg- 
ing the unfitness of such a protest, after his ample 
assurance of maintaining their privileges, the irregular 
manner in which, according to him, it was voted, and its 
ambiguous and geneial wording, which might serve in 
future times to invade most of the prerogatives annexed 
to the imperial crown. In his proclamation for dissolv- 
ing the parliament James recapitulated all his grounds 
of offences; but finally required his subjects to take 
notice that it was his intention to govern them as his 
progenitors and predecessors had done, and to call a 
parliament again on the first convenient occasion.* He 
immediately followed up this dissolution of parliament 
by dealing his vengeance on its most consj)icuous 
leaders : sir Edward Coke and sir Eobert Philips were 
committed to the Tower ; Mr. Pym and one or two more 
to other prisons ; sir Dudley Digges, and several who 
were somewhat less obnoxious than the former, were sent 
on a commission to Ireland, as a sort of honourable 
banishment.'^ The earls of Oxford and Southampton 
underwent an examination before the council, and the 
former was committed to the Tower on pretence of 
having spoken words against the king. It is worthy of 

® Journals, vol u p 359 part ii. p 355 edit), DTsraeli's 

t Rymer, xvu 344; Pari Hist , Carte Character of James I ,p 125; andMede’g 
S3 , Wilson. Letters, Harl. MSS. 38§ 

“ Besides the historians, see Cabaia, 
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obseryaiioa iliat, in tliis session, a portion of tlie nppea 
lion>.e had united in opposing the cunrt. ISoilimg of tliib 
kind is noticed in foimer parliaments, except perhaj^.s a 
little on the estahlislnnont of the Iiefbrmatiun. In this 
mmoiity were considerable names . Essex, Sonthamptiai, 
^Valwick, Oxfoid, Say, Spencer. AMietlier a sense of 
public wrongs or then particular resentments infiiicnced 
these noblemen, their opposition must be lekoned an 
evident sign of the change that nns at work in the sinrit 
of the nation, and by which no lank could bo whulJj 
miaflected.'^ 

James, with all his lepiited pusillanimity, nevei 
showed any signs of feaiing popular ojDinion. 

His obstinate adherence to the marriage treaty tie<ity tith 
with Bpain was the height of political rashness 
in so ciitical a state of the public mind. But what with 
elevated notions of his pierogative and of his skill in 
government on the one hand, what with a confidence in 
the submissive loyally of the English on the other, he 
seems constantly to have fancied that all oT>po&ition pro- 
ceeded fiom a small troublesome faction, whom if he 
could any way silence, the rest of his people would at 
once I'epose in a dutiful leliance on his msclom. Hence 
he met every succeeding parliament with as sanguine 
hopes as if he had sufiei ed no disappointment in the last. 
The nation was however wrought up at this time to an 
alarming pitch of discontent. Libels were in ciiciilation 


Wilson's History of James I , in Ken- 
net, ii 21Y, 740 Thirty-three peers, Mi 
Joboph Mede tells us in a lettei of Feb 2J, 
162i. (Harl MSS 389), “ signed a petition 
to the king winch they leliisod to deluer 
to the council, as he desired, nor even to 
the pimce, uni ess he would say he did 
not K'ceive it as a councillor ; whereupon 
the king sent for loid Oxford, and asked 
him for it he, according to previous 
agieement, said he had it not then he 
sent for another, who made the same 
answer; at last they told him they had 
resolved not to deliver it, unless they w'ere 
admitted all together Whereupon his ma- 
jesty, wonderfully incensed, sent them all 
aw ay, re infecta, and said that he would 
come into parliament himselt, and bring 
them all to the bai " This, petition, I 
Ijcliove, did not relate to any general 
VOL. I 


gnevances,but to a question of then own 
piivilcges, as to their piccedeiice of Scots 
peels Wilson, uhi supia But se^eri’ 
of this laige number w*eio iiispueci oy 
more generous sentiments , and tlie com- 
mencement of an aristocratic opposuion 
desei ves to be noticed In anothti letter, 
wntten in March, Mede speaks of the 
good undei standing between the long ana 
parliament, he promised they should sit 
as long as they like, and hereafter he 
would have a parliament every three 
years. “ Is not this good if it he true ? 

But certain it is that the 

lords stick wonderful fast to the commons, 
and all take great pains ” 

The entertaining and sensible biogra- 
pher of James has sketched the characters 
of these Whig neeis. Aikufs James L 
n 238. 

2 B 
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about 1621, so bitterly malignant in their censnros of 
his person and aduiinistiaiion, that two hxmdred yeiiTs 
might seem, as we read them, to have been mistaken in 
their date."" Heedless, howe%’ei, of this glowing odium, 
Janies continued to solicit the affected coyness of the 
court of Madrid. The circumstances of that negotiation 
belong to general history.' It is only necessary to re- 
mind the reader that the king was induced, dm ing the 
residence of piince Charles and the duke of Buckingham 
in Spain, to swear to certain prixate articles, some of 
which he had already promised before their depaiture, 
by which he bound himself to suspend all penal laws 
affecting the catholics, to permit the exercise of their 
religion in private houses, and to procure from parlia- 
ment if possible a legal toleiation. This toleiation, as 
pioliminary to the entire lo-establishment of popery, had 
been the fiist groat object of Spain in the treaty. But 

y One of these may be found m the peal of tv Inch order they have alieady 
Somers Tiacts, n 47 0, entitled Tom Tell- offered 100,000 livies Pei haps the per- 
truth, a most malignant ebullition of mission v iil be again granted, but upon 
til sloyalty, which the author must have condition that they represent no lecent 
risked hi& neck as well as eais m pub- history, nor speak of the present time ' 
lislimg Some outrageous reflections on Raumei, ii 219 If such an order was 
thepeiBonal character of the king could over issued, it wms speedily lopealcd, 
naidly be excelled by modern licentious- for there is no year to which new plajs 
nos> Pioclamations about this time arenotiefeiiedby those who have written 
against excess of lavish speech in matteis the histor;^ of our di ama But the oITence 
of state, Rymer, xvii 275, 514, and which piovoked it is extraoidmary, and 
against printing or uttering seditious and hardlj^ credible ; though, coming on the 
scandalous pamphlets, id 522,616, sbow authority of a residero ambassador,* we 
the tone and temper of the nation [See cannot set it aside The satire was, of 
also the extiacts from the reports of com se, conveyed unaer the charactei of a 
I'llhercs, the French ambassador, in Rau- fictitious king, for otherwise the players 
mer’s Histoiy of 16th and 17thi Centuries themselves would have been punished, 
illustrated, vol ii p 246, etahbi. Nothing The tmie seems to have been m March, 
can be more unfavourable to James m 1600 The recent story of the Due de 
every respect than these reports; but Bii on had been also brought on the stage, 
his leaning towards Spanish connexions which seems much less wonderful. ] 8 15 ] 
might mspiie some pi ejudice into a French ^ The letters on this subject published 

diplomatist At a consideiably earlier by loid Ilardwicke, Rtate Papers, vol i,, 
penod, 1606, if w'e may trust the French are highly impoitant, and, being un- 
ambassador, the plajers brought foiw-aid known to Carte and Hume, lender then 
“ their own king and all his favourites in narratives less satisf ictoiy Some pani- 
a very strange fashion They made him phlets of the time, m the second volume 
curse and swear because he had been of the Somers Tracts, may be read with 
robbed of a bird, and beat a gentleman interest , and Ilow’-ell’s Letters, b( mg 
because he had called off the hounds from written from Mudnd dunng the pnr :e 
the scent They repiesent him as drunk of Wales's residence, deaeive notice See 
at least once a day, &c He has upon also Wilson in Kennet, p 750, et post, 
tus made older that no play shall be Dr langaid has illustiated the subject 
irth acted in London, for the re- lately, ix. 271. 



iA:ttC’5 I. 


PARLlA?^IK^:r OF 1G24. 


371 


that court, liaYing protracted the treaty for yeai*s, in 
order to extoii: moie favoiiiahle teniis, and interposed a 
thoirsand pretences, became the dnpe of its own aitifices ; 
the resentment of a haughty niiniun OTeiihruwing with 
ease the painful fabric of this tedious negotiation. 

Buckingham obtained a transient and immeiited popu- 
laiity by thus averting a great public mischief, Kirhament 
which rendeied the nesit pailiament unexpect- otio 2 i 
edly peaceable. The commons voted thice subsidies and 
three fifteenths, in value about 300,000/. ; “ but with a 
condition, pioposed by the king himself, that, in order 
to ensuie its application to naval and military arma- 
ments, it should be ^laid into the hands of treasurers 
appointed by themselves, who should issue money only 
on the wail ant of the council of war. He seemed 
anxious to tread back the steals made in the foimer ses- 
sion, not only referiing the highest matters of state to 
their consideiation, but piomismg not to tieat for peace 
without tbeir advice. They, on the other hand, acknow- 
ledged themselves most bound to his majesty for having 
been pleased to require tbeir bumble advice in a case s<j 
impoitant, not meaning, we may be suie, by these cour- 
teous and loyal expiessions, to recede from what they 
had claimed in the last pailiament as their undoubted 
liglit.^ 

The most remarkable affair in this session was the im- 
peachment of the earl of Middlesex, actually 
loi d treasurer of England, for bribery and other menfof 
misdemeanois. It is well known that the 


® Hume, and many other ■venters on 
the side of the crowm, assert the value of 
a subsidy to have fallen from 70,000/ , at 
which it had been under the Tudors, to 
55,000/: , or a less sum. But, thouc^h I 
will not assert a negative too boldly, I 
have no recollection ot having found any 
good authority for this ; and it is surely 
too improbable to be lightly credited 
Foi , admit that no change was made m 
each man's late according to the incieose 
of wealth and diminution of the value of 
money, the amount must at least have 
been equal to what it had been ; ant! to 
suppose the contnhutorb to liaxe pie- 
vailed on the assessors to underrate them 
IS rather contrary to common fiscal usage 
It* cue of Mede's letters, which of course 


I do not quote as decisive, it is said that 
the value of a suLs.dy w^as not alme 
80,000?: , and that the assessors m ere di* 
rected (this was in 1621) not to follow- 
former books, but value every man’s es- 
tate accoi ding to their knowledge, and not 
his owm confession. 

b Pari Hist 1383, 1388, 1390; Carte, 
119. The king seems to have acted pretty 
fairly in this parliament, bating a gross 
falsehood in denying the intended tolera- 
tion of papists. He wished to get fin thef 
pledges of support from pai liament before 
he plunged into a war, and was very nght 
in doing so On the other hand, the 
prince and duke of Buckingham behaved 
m public towards him with great nide- 
ness. Pari Hist. 1396. 

2 B 2 
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prince of Wales and dtike of Buckingham instituted this 
piosecntion, to gratify the latter’s piivato pique, against 
the wishes of the king, who warned them they wonld 
Htc to have their fill of paiiiamentaiy impeachment. It 
was conducted hy managers on the part of the commons 
in a very legiilar form, except that the depositions of 
witnesses were merely read by the clerk; that funda- 
mental rule of English law which insists on the viva 
voce examination being as yet unknown, or dispensed 
with in political trials. Kothing is more worthy of 
notice in the proceedings upon this impeachment than 
what dropped from sir Edwin Sandys, in speaking upon 
one of the charges. Middlesex had laid an imj^osition of 
per ton on Erencli wines, fur taking off which he re- 
ceived a gratuity. Sandys commenting on this offence, 
piotested, m the name of the commons, that they intended 
not to question the power of imposing claimed by the 
king’s prerogative : this they touched not upon now ; 
they continued only their claim, and when they should 
have occasion to dispute it wuuld do so with all due 
regard to his majesty’s state and revenue.^ Such cautious 
and temperate language, far fiom indicating any dispo- 
sition to recede from their pretensions, is rathei a proof 
of such united steadiness and discretion as must ensuie 
their success. Middlesex was unanimously convicted 
1 by the peers.*^ His impeachment was of the highest 
inioment to the commons, as it lestored for ever that 
I salutary constitutional light \vhieh the single precedent 
,of loid Bacon might have been insufficient to establish 
against the ministers of the ci'own. 

The two last parliaments had been dissolved without 
passing a single act, except the subsidy bill of 1621. An 
interval of legislation for thirteen years was too long for 
any cnvilised country. Several statutes were enacted in 


Pari Hist 1421. 

d Ciaiendon blames the impeachment 
of Middlesex for the very reasoi. which 
makes me deem it a fortunate event for 
the constitution, and seems to consider 
turn as a sacrifice to Buckingham’s re- 
sentment Hacket also, the biographer 
of Williams, takes his part Carte, how- 
ever, thought him guilty, p. 116; and the 
anauimoiis vote of the peeis is much 


against him, since that house was not 
wholly governed by Buckingham See 
too the Life of Nicholas Farrar in Words- 
worth’s Ecclesiastical Biography, vol iv , 
where it appears that that pious and con- 
scientious man was one of the treasuier’a 
most lorwaid accusers, having been 
deeply injured by hmi. It is difficult to 
detemine the question from the printed 
tiiaL 
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tlie present session, but none so matoiial as tliat for 
aliolisliing monopolies for tlie sale of meicliandise, or for 
using any trade.® TMs is of a declaratoi3" nature, and 
recites tliat the}’' are already contiaiy to the ancient and 
fimdamental laws of the realm. Scarce any diffeience 
arose between the crown and the commons. This sin- 
gular calm might probably have been inteirupted, had 
not the king put an end to the session. The}^ exiiressed 
some little dissatisfaction at this step/ and presented a 
list of grievances, one onty of which is sufficiently con- 
siderable to desciwe notice ; namely, the proclamations 
alread}" mentioned in restiaint of bnilding about London, 
wheieof they complain in veiy gentle teims, considering 
their obvious illegality and violation of private right.^' 
The commons had now been engaged for more than 
twenty jmars in a struggle to restoie and to foitify their 
own and their fellow subjects’ libeities. They had 
obtained in this period but one legislative measure of 
importance, the late declaratory act against monopolies. 
But they had lescued from disuse their ancient right of 
impeachment. They had jilaced on lecord a protestation 
of their claim to debate all matters of public concern. 
They had remonstrated against the usurped prerogatives 
of binding the subject b}^ proclamation, and of levying 
customs at the out-ports. They had secured beyond 
controversy their exclusive privilege of detei mining con- 
tested elections of their members. Of these advantages 
some were evidently incomplete, and it would lequire 
the most vigorous exertions of future paiiiainents to 
realize them. But such exeitions the increased eneigy 
of the nation gave abundant cause to anticipate. A deep 
and lasting love of freedom had taken hold of every class 
except peiiiaps the clergy, from which, when viewed 
together with the rash pride of the court and the uncer- 
tainty of constitutional principles and precedents, col- 
lected through our long and various histor}^ a calm liy- 
slander might presage that the ensuing reign would net 
pass without disturbance, nor peihaps end without con- 
fusion. 


® 21 Jac I, c 3 See what lord Coke says on tins act, and on the geneial sub- 
ject of monopolies, 3 Inst. 181. 

f P. H. 1483 


8 Id. Z4SS 
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ON THE EXGLISII CONSTITUTION raOxM THE ACCESSION OF CHARLES I 
TO THE DISSOLUTION OF HIS THIRD PARLIAMENT. 


Parliament of 1625— Its Dissolution — Another Parliament called— Prosec atioii of 
Buckingham— Arbi t! ary Proceedings towards the Earls of Arundel and Bristol— 
Loan demanded by the King— Se\eial committed foi refusal to contribute— They 
sue for a Habeas Corpus — Arguments on this Question, which is decided against 
them — A Pailiamcnt called in 1028 — Petition of Right — King’s Reluctance to 
grant it — Tonnage and Poundage disputed — King dissolves Pai iiament — Religious 
Differences — Prosecution of Pmitans by Bancroft— Glow th of High Church Tenets 
— Diffeiences as to the Observance ot Sunday — Armmian Controveisy — State of 
Catholics under James — Jealousy of the Conn’s Favour tow aids them — Uncon- 
stitutional Tenets promulgated by the High Church I’aity— General Remarks 

Charles I. had much in his chaiacter veiy suitable 
to the times in which he lived, and to the spirit 
of the people he was to rule , a stem and seiious de- 
portment, a disinclination to all licentiousness, and 
a sense of religion that seemed moie real than in his 
father,^ These qualities w-e might suppose to have 
raised some expectation of him, and to have piocuied at 
bis accession some of that populaiity which is rarely 
withheld from untiied princes. Yet it does not appear 
that he enjoyed even this first transient sunshine of his 
subjects* affection. Solely intent on retienching the 
excesses of prerogative, and well awaie that no sovereign 
would voluntarily lecede from the possession of po'wer, 
they seem to have dreaded to admit into their bosoms 
any sentiments of personal loyalty which might eneivate 
their resolution. And Charles took sjieedy means to 
convince them that they had not eried in withholding 
their confidence. 

” Tlie general temperance and chastity p 65 lam aw'are that he was not the 
of Chailes, and the effect those virtues perfect saint as well as martyr which his* 
had in lefonning the outward face of the panegyrists represent him to have been ; 
couit, aie attested by many winters, and but it is an unworthy office, even foi the 
especially by Mrs Hutchinson, whose purpose of throwing ndicule on exagge* 
good word he would not have undeserv- rated praise, to turn the microscope ol 
fcdly ohtamed. Mem. of Col Hutchinson, history on private life. 
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Elizabeth in her systematic parsimony, James in his 
ayerseness to war, had been alike influenced by a con- 
sciousness that want of money alone could lender a 
parliament foimidable to theii powen None of the 
irregular modes of supply were ever pioductive enough 
to compensate for the clamour they occasioned, after 
impo^itlons and benevolences weie exhausted, it had 
always been found necessary, in the most aibitiary 
times of the Tudors, to fall hack on the lepiesentatives 
of the people. But Chailes succeeded to a war, at least 
to the piepaiation of a war, lashly undei taken through 
his oym weak compliance, the airogance of his favouiite, 
and the geneions oi finatical zeal of the last pailiament. 
He would have perceived it to be inaiiifcslly impossible, 
if he had been capable of undei standing his own posi- 
tion, to continue this war without the constant assistance 
of the house of commons, or to obtain that assistance 
without very costly sacrifices of his royal power. It 
was not the least of this monaich’s impiudences, ur 
rather of his blind compliances with Buckingham, to 
have not only commenced hostilities against Spain which 
he might easily have avoided,^ and peisisted in them for 
four years, hut enteied on a fresh war with Fiance, 
though he had abundant expeiience to demonstrate the 
impossibility of defiaying its charges. 

The first parliament of this leign has been severely 
censured on account of the penurious supply parliament 
it doled out for the exigencies of a wai in of 1625 
which its piedecessors had involved the king. I will 
not say that this reproach is wholly unfounded. A 
more liberal proceeding, if it did not obtain a recipiocal 
concession from the king, would have put him more in 
the wong. But, accord^mg to the common practice and 
character of all such assemblies, it was preposterous to 
expect subsidies equal to the occasion until a foundation 
of confidence should be laid between the crown and 
parliament. The commons had begun probably to re- 
pent of their hastiness in the preceding year, and tc» 
discover that Buckingham and his pupil, or ma^'ter 


b War had not been declai cd at much more .sot upon it than his subjects 
Charles’s accession, nor at the dissolution Hume and all his school kept this out ol 
of the first parliament In fact, he vvas sight. 
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(wliicli hliall we say?), had conspired to deceiye them. 
They weie not to forget that none of the chief gTievanees 
of the last reign were yet rediessecl, and that supplies 
ninst be voted slowly and conditionally if they wonld 
hope for reformation. Hence they made their giant of 
tonnage and poundage to last but for a year instead of 
the king’s life, as had for two centuries been the practice; 
on which account the upper house rejected the bill.^^ 
Nor would they have refused a further supply, beyond 
the two subsidies (about 140,, 000/.) which they had 
itsdissoin gi anted, had some tender of rediess been made 
tion py •j-p0 crown, and weie actually in debate 
upon the matter when interrupted by a sudden dis- 
solution.® 

Nothing could be more evident, by the experience of 
the late leigii as well as by observing the state of public 
spirit, than that hasty and premature dissolutions or 
prorogations of parliament served but to aggravate the 
crown’s embariassments. Every successive house of 
commons inheiited the feelings of its predecessor, with- 
out which it would have ill repiesented the prevalent 
humour of the nation. The same men, for the most 
part, came again to pailiament more irritated and despe- 
rate of reconciliation with the sovereign than before. 
Even the politic measure, as it was fancied to be, of 
excluding some of the most active membeis from seats 
in Ihe new assembly, by nominating them sheiiffs for 
the year, failed altogether of the expected success ; as it 
naturally must in an age when ‘all ranks partook in a 
common enthusiasm/ Hence the prosecution against 

° Hume has disputed this, hut with d Parl. Hist vol. ii p 6 
little success, even on his own sho.win" ® Id 33 

He ohser\es, on an assertion of Wilson f The language of lord-keeper Coventry 
that Buckingham lost his popnlanty after in opening the session was very ill-cal- 
Biistol an u'ccl, because he pio\ed that culated foi the spirit of the commons: 
the formei, while in Spam, had professed “If we consider aright, and think of that 
himself a papist, — that it is false, and incomparable uistance between the su- 
nas never said by Bi istol It is singular preme lieight and majesty of a mighty* 
th<it Hume should know so positively monaich and the submissive ave and 
what Bristol did not sav in 1624, when lowliness of loyal subjects, we cannot but 
It IS notorious that he said in pailiament receixe exceeding comfort and content* 
what I rally comes to the same thing in meut in the Iramc and constitution <i 
1626. >Jee a curious lettei in Cabala, this highest court, wheiem not only the 
p. 224, showing what a combination had prelates, nobles, and giandees, but the 
lieen termed agamst Buckingham, cf all commons of all degrees, have their part ; 
descriptions of malecon tents anu wnerein that high mtyesty doth de- 
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Bnckingiiam, to aveH wliicli Chai les Lad dissolved liis 
first parliament, was comnieiiced with ledoubled vigour 
ill tile second. It was too late, after the precedents 
of Bacon and Middlesex, to dispute tlio riglit of the 
commons to impeach a minister of state. The king, 
however, anticipating their lesolutions, after some shaip 
speeches only had been utteied against his favoiiiite, 
sent a message that he would not allow any of his, 
servants to be questioned among them, much less such ' 
as were of eminent 2)lace and near unto him. He saw, 
he said, that some of them aimed at the duke of Buck- 
ingham, whom, in the last j^arliament of his fin her, 
all had combined to honour and respect, nor did he 
know what had happened since to altei their affections ; 
but he assured them that the duke had done nothing 
without his own special direction and appoint- piogpcuruin 
inent. Tins haughty message so provoked the ot Bu.knig- 
commons, lhat, having no express testimony 
against Buckingham, they came to a vote that common 
fame is a good ground of proceeding either hy incpiiiy 
or presenting the complaint to the king oi loids , nor 
did a speech from the loid-keepei, seveiely rating their 
presumption, and lequiiing on the king's behalf that 
they should punish two of their mcmbeis wdio had 
given him offence by insolent discourses in the house, 
lest he should be compelled to use his royal autlionty 
against them, — nor one from the ting himself, bidding 
them “ remember that parliaments were altogethei in * 
his -power for their calling, sitting, and dissolution ; i 
therefore, as he found the fruits of them good or evil. ' 
they were to continue to be or not to be,” ^ — tend to 


scend to admit, or rather to invite, the 
humblest oi his subjects to conference and 
counsel v ith him," &c He gave them a 
distinct hmt aftervaids that they must 
not expect to sit long Pari Hist 39 
^ Pail Hist 60. I Imow of nothing 
iiiidei the Tudors oi greater arrogance 
than tins language Sir Dudley Carleton, 
accustomed more to foreign negotiations 
than to an English house of commons, 
gave very just offence by descanting on 
the miseiy of the people m other coun- 
tnes “ lie cautioned them not to make 
the king out of love with parliaments by 


enci caching on his prerogative ; for m 
his messages he had told them that he 
must then us.e new councils. In all 
Chnstian kingdoms Ihcie were parlia- 
ments anciently, till the monarchs, seeing 
their tmbuleiit spirits, stood upon their 
pierogatives, and overthrew them all, 
except w ith us In foi oign connti les tlio 
people look not like ouis, vith store of 
flesh on their backs, but like gliosis, being 
nothing but skin and bones, vith some 
thm cover to their nakedness, and w earing 
wooden shoes on then feet—a misery 
beyond expression, and that vre are yet 
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pacify or to intimidate tlie assembly. Tliey addressed 
the king in voiy decurons language, but asserting the 
ancient, constant, and undoubted right and usage of 
parliaments to question and complain of all persons, of 
what degiee soever, found grievous to the commonwealth, 
in abasing the power and trust committed to them by 
their soveieign. The duke was accoidingly impeached 
at the bar of the house of peers on eight articdes, many 
of them probably well founded; yet, as the commons 
heard no evidence in support of them, it was rather 
unieasonable in them to request that he might be com- 
mitted to the Tower. 

In the conduct of this impeachment, two of the 
managers, sir John Eliot and sir Dudley Digges, one 
the most illustrious confessor in the cause bf libeiiy’- 
whom that time produced, the other a man of much 
ability and a useful supporter of the popular party, 
though not fiee from some oblique views towards pro- 
motion, gave such offence by woids spoken, or alleged 
to be spoken, in derogation of his majesty’s honour, that 
they were committed to the Tower The commons of 
course resented this new outiage. They resolved to do 
no moie business till they were lighted in their privileges. 
They denied the words imputed to Digges , and, thirty- 
six peers asserting that he had not spoken them, the 
king admitted that he was mistaken, and leleased both 
Aibitiary their memheis.^' He had already broken in 
toward^ me privileges of the house of lords by 

earls of Committing the earl of Arundel to the T-ower 
Arundel during the session; not upon any political 
cha rg e, hut, as was commonly surmised, on account of 
a marriage which his son had made with a lady of royal 

free fiom; and let us not lose the repute had been rather conspicuous hi the late 
ot a free-born nation by our turbulency reign, and ■whose character is drawn by 
m parliament.” Kush-worth. Clarendon in tlie first book of his history 

This was a hint, in the usual arrogant He held ten pxoj^ies in the king’s first 
style of courts, that the liberties of the parliament, as Buckingham did thirteen, 
people depended on favour, and not on Lmgard, ix 328. In the second, Pem- 
their own determination to maintam broke had only five, but the duke still 
^sm. came with thirteen Loids’ Journals 

h Pari Hist. 119 ; Hatsell, i. 1 iY ; p 491 This enormous accumulation of 
lords’ J oumals A few peers refused to sufirages in one pei son led to an order 
J Li this of the house, which is now its established 

Dr Lmgard has observed that the regulation, that no peer can hold more 
opposition m the house of lords was than t-wo proxies. Lords’ Journals, p 
headed by the earl of Pembroke, who 507 
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blood. Snell private offences weie sufficient in llioso 
arbituwT reigns to expose the subject to indefinite 
impi isoiiment, if not to an actual sentence in llie star- 
ebamber. Tlio loids took up tbis detention of one of 
tbeir body, and, after foimal examination ot piecedents 
by a coininiitee, came to a resolution, tliat no lord of 
parliarmnit, the parliament sitting, or within the nsnal 
times of piivilege of pailiameiit, is to be imprisoned 
or restrained without sentence or older of the house, 
unless it be for treason or felony, or for refusing to give 
surety for the peace.” This assertion of privilege was 
manifestly wai ranted by the co-extensive iibcities of the 
commons After various messages between the king 
and lords, Anmdel was ultimately set at liberty 

This inf] ingement of the rights of the peeiage was 
accompanied by another not less iniurious, the , , 

lefusai of a writ of summons to the earl of 
Bristol. The lords were justly tenacious of this unques- 
tionable privilege of their order, wnthout which its 
constitutional dignity and independence could never be 
maintained. AVhatever iriegulaiities or uncertainty of 
legal principle might be found in eailier times as to 
persons summoned only by writ without patents of 
creation, concerning whose hei editary peeiage thoie is 
much reason to doubt, it was beyond allcontioveisy that 
an earl of Bristol holding his dignity by patent was 
entitled of right to attend parliament. The house 
necessarily insisted upon Bristors receiving his summons, 
which was sent him with an injunction not to comply 
with it by taking his place. But the spirited earl knew 
that the king’s constitutional will expressed in tlie wiit 
ought to outweigh his private command, and laid the 
secretary’s letter before the house of lords. The king 
prevented any further interference in his behaK by 
causing articles of charge to be exhibited against him 
* by the attorney -general, whereon he was committed to 
the Tower. These assaults on the pri<le and consequence 
of an aristocratic assembly, from whom alone the king 
could expect effectual support, display his unfitness not 
only for the government of England, but of any other 
nation. Nor was his conduct towards Bristol less 


I Pari. Hist 125, Hatsell. 141 
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oppressive than inipolitie. If we look at the harsh and 
indecent employment of his own authority, and even 
testimony, to induence a ciiininal process against a man 
of approved and nntainted worth, ^ and his sanction of 
charges which, if Bristors defence Toe as true as it is 
now generally admitted to he, he must have known to he 
unfounded, we shall haidly concur with those candid 
poisons who helieve that Charles would have heen an 
excellent prince in a more absolute monarchy. Nothing', 
,in truth, can he moie preposterous than to maintain, 
like Clarendon and Hume, the integrity and inno- 
cence of lord Bristol, together wnth the sincerity and 
humanity of Charles I. Such inconsistencies betray a 
' determination in the historian to speak of men according 
to his preconceived affection or prejudice, without so 
much as attempting to reconcile these sentiments to tlie 
facts which he can neither deny nor excuse.'’^ 

Though the lords petitioned against a dissolution, the 
king was determined to protect his favouiite, and 
rescue himself from the importunities of so lefractoiy 
a house of commons.” Perhaps he had already taken 

k Mr Brodie has cominonted rather Id 98 The house oideredt'^o questions 
too severely on Biistol’s conduct, vol ii on tins to be put to the judges 1 ''\hc- 
p 109 That he was “actuated merely tlier, m case of treason or lelony, the 
by motives ot sclf-aggraiidizement ” is king’s testimony was to be admitted or 
surely not apparent ; though he might be not^* 2 Whetliei woids spoken to the 
moie partial to Spam than we may think prince, who is alter king, make any altei- 
nght, 01 even though he might have ation in the case^ They were oideied 
some bia«i towards the religion of Rome, to deliver their opinions three days after 
Thelast,howe\er,isbynomeanspioved; wards. But when the time came, the 
for the king’s woi d is no proof m my eyes chief justice informed the bouse that the 
See the proceedmga on the mutual attorney-geneial had communicated to 
chaiges of Buckingham and Bristol in the judges his majesty’s pleasure that 
Rushworth, or the Parliamentary History, they should forbeai to give an ansv.ei. 
Chailes's behavioui is worth noticing. Id 103 , 106 

He sent a message to the house, desiring Hume says, “ Charles hmiself vas cer- 
that they -would not comply -with the tainly deceived by Buckingham when 
earl's lequest ot being allowed counsel; he coiioboiated his fiivounte's narrative 
and yielded migiaciously when the lords by his testimony ’ But no assertion can 
remunstiated against the piohibition. he more gratuitous; the supposition in 
Rail Hist Bt, 132. The attorney-general deed is impossible 
exhibited articles against Bristol as to “ Pail Hist, 193 If the following 
facts depending in gieat measure on the letter is accurate, the pi ivy council tliem- 
fcing’s sole testimony Bristol petitioned selves were against this dissolution — 
the house “ to take into consideiation of « Yesteiday the lords sitting m council 
what consequence such a pi ecedent might at Whitehall, to argue whether the par- 
be; and thereon most humbly to move liameiit should be dissolved tu 1101,-^010 
his majesty for the declining, at least, of all with one voice against the dissolution 
his majesty’s accusation and testimony ” ot it; and to-day, when the loid-keeper 
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tke resolution of governing without the cuncuirciice of 
pailiameiits, though he induced to break it the 
enbuing year. Foi, the commons having delayed to pass 
a bill for the five subsidies which they had voted in 
this session till they should obtain some satisfaction 
for their complaints, he was left without any regular 
supply. This was not wholly imacceptable to some of 
his councillois, and probably to himself, as affording a 
pietext for those unaulhoiised demands which the ad- 
vocates of arbitrary pieiogativo deemed moie 
consonant to the monarch’s honour. He had liiatHieu by 
issued letteis of pi ivy seal, after the former 
paidiainent, to those in every county whose names had 
been returned by the lord lieutenant as most callable, 
mentioning the sum they were required to lend, with 
a promise of repayment in eighteen months.® This 
specification of a particular sum wus reckoned an 
unusual encroachment, and a manifest bieach of the 
statute against aibitiary benevolences; especially as 
the names of those who refused compliance were to be 
returned to the council. But the government now 
ventured on a still more outrageous stretch of power. 
They first attempted to persuade the people that, as 
subsidies had been voted in the house of commons, they 
should not lefuse to pay them, though no bill had been 
passed for that pm pose But a tumultuous cry wms 

raised in Westminster-hall from those who had been 
convened, that they ^vould pay no subsidy but by 
authority of parliament.^’ This couise, therefoie, w^as 

diew out the commission to ha\e read it, the people to pay subsidies , but there 
they sent four of their oi\n body to Ins arose a great tumultuous shout amongst 
majesty to let him know how dangeious them ‘ A parliament ' apailiament' else 
this abruption would be to the state, and no subsidies ' ’ The levying of the sub- 
beseech him the pailiament might sit but sidles, vei bally granted in pailiament, 
tno days— he answered, Xot a minute” being piopounded to the subsidy-mcn m 
15 June, 1626 Mode’s Letters, ubi supra. Westminster, all of them, saving some 
The author expresses great alarm at what thiity among five thousand (and they all 
might be the consequence of this step the king's seivants), cned, ‘A pailia- 
Mt’de ascribes this to the council; but ment' a parliament *' &c The same v- as 
others, perhaps moie probably, to the done m Middlesex on Monday also, m fi\e 
house of peers The king’s expression, or six places, but far more are said to 
“ not a minute,” is mentioned by several have refused the grant. At Hicks's-hall, 
wnters. the men of Middlesex assembled therCj 

° Kushworth, Ivennet. when they had heard a speech foi the 

P Mode’s Letteis— “On Monday the purpose, made their obeisance, and so 
judgessatinWestminster-hulltopeisuade went out without any answer affinnative 
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abandoned for one liardly less miconstitiitional, A 
general loan was demanded from every subject, accoid- 
ing to tbe rate at wbick be was assessed in tbe last 
subsidy. Tbe commissioners appointed for tbe collection 
of tbis loan received piivate instiuctions to reqiiiie not 
less than a certain propoition of eacb man's pioperty in 
lands or goods, to treat separately with eveiy one, to 
examine on oatb sucb as should refuse, to certify tbe 
^ names of lefractory peisons to tbe piivy council, and to 
admit of no excuse for abatement of tbe sum requiied.'^ 
This arbitrary taxation (f<jr tbe name of loan could 
not disguise tbe extreme improbability that tbe money 
would be repaid), so geneial and systematic as well as 
so weighty, could not be endured without establishing 
a precedent that must have sboitly put an end to the 
existence of parliaments. For, if those assemblies were 
to meet only for tbe sake of pouring out stupid flatteries 
at tbe foot of tbe tbione, of humbly tendering such 
supplies as tbe ministry should suggest, or even of 
hinting at a few subordinate grievances winch touched 
not tbe king’s prerogative and absolute contiol in matters 
of state — functions "wbicb tbe Tudois and Stuarts were 
well pleased that they should exercise — if evciy remon- 
strance was to be checked by a dissolution, and chastised 
by impiisonment of its promoters, every denial of sub- 
sidy to fuinisb a justification for extorted loans, our 
free-bom liigbminded gentry would not long have 
brooked to give their attendance in sucb an ignominious 
assembly, and an English parliament would have becoinOv 


or negative In Kent the whole county 
denied, saying that subsidies were mattei s 
of too high a nature for them to meddle 
withal, and that they duist not deal there- 
with, lest hereafter they might he called 
m question ” July 22, et post In Har- 
*eian MSS- vol xs^xvii fol 192, we find a 
letter from the king to the deputy-lieu- 
tenants and justices of every county, 
informing them that he had dissolved the 
last parliament because the disordeied 
passion of some members ot that house, 
contrary to the good inclination of the 
greater apd wiser sort of them, had frus- 
trated the grant of four subsidie-s and 
three fifteenths, w^hich they had pro- 
mised; he therefore eiyunis the deputv- 


lieutenants to cause all the troops and 
bands of the county to be musteicd, 
trained, and ready to maicb, as be is 
thieatened with invasion, that the jus- 
tices do divide the county into distnets, 
and appoint m each able persons to col- 
lect and leceivo moneys, promising tbe 
paities to employ them m the (.ommou 
defence ; to send a list of those who con- 
tribute and those who refuse, “ that w^e 
may hereby be informed who are well- 
affected to onr service, and who are other- 
wise ” July 7, 1626 It is evident that 
the pi etext of m\ asion, w hich w'as utterly 
improbable, was made use of in order t- 
shelter the king’s illegal proceedings. 

9 Hush worth’s Abr i 270. 
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RK idle a mockery of national lepiesentation as tlie cortes 
of Castile. But tins kingdom was not in a temper to 
put up witli tyranny. Tlio king's ad^iscrs weie as little 
disposed to recede from tlieir attempt. They piepared 
to enforce it by ike arm of puwei.*’ The common people 
who n€uscd to con tribute weie impiessed to seiye m the 
navy. The gcntiy weie buinid by lecognizancc sineui cum- 
to appear at the council-table, yheie many 
them weie coimnitted to piison.** Among these uamijute, 
wore fiye knights, lJ,unel, Coibet, Eail, Heyen- JliTinh 
ingliani, and iiampdcn, wlio sued the coint of coii»u» 
king’s beneh for their wi it of habeas corpus. The writwas 
granted; but the waiden of the Fleet made letmn that 
they weie detained by a wairant from the privy council, 
informing him of no particular cause of impi isonment, 
but that they weie committed by the special connnand 
of his majesty This gave rise to a most important 
question, whether such a leturn was sufficient in law to 
justify the court in remitting the parties to custody. 
The fundamental immunity of English subjects fioni 
arbitiary detention had never bcfoie been so fully can- 
vassed ; and it is to the discussion which aiose out of the 
case of these hvo gentlemen that we owe its continual 
assertion by pailiament, and its ultimate establishment 


*“ The 321st volume of Hargrave MSS, 
p 300, contains minutes cf a debate at 
the council-table during the interval be- 
tween the second and third parliaments 
of Chailes, taken by a counciiloi It v as 
proposed to lay an excise on beer, otheis 
suggested that it should be on malt, on 
account of what was ^)^e^^ed in private 
houses. It was then debated “ how to 
overcome difficulties, whether by persua- 
sion or foi ce Persuasion, it was thought, 
would not gam it; and for judicial 
course's, it would not hold against the 
subject that would stand upon the right 
of his ow n property, and against the luii- 
damental constitutions of the kingdom 
The last resort was to a proclamation; 
for in star-chamber it might be punish- 
able, and theieupon it rested” There 
follows much moi e 1 1 seemed to be agreed 
that there was such a necessity as might 
justify the imposition, yet a soit of re- 
luctance is V isible ev en among the&e timid 


councillors The king pressed it forward 
much In the same volume, p 393, we 
find other proceedings at the council- 
table, wheieof the subject wa& the cen- 
suiing or punishing of some one who had 
refused to contribute to the loan of 1 62G, 
on the gi ound of its illegality I'he highest 
language is held by some of the conclave 
m tins debate. 

Mr D’lsraeli has collected from the 
same copious reservoir, the manuscripts 
of the Biitish Museum, sev eral moie illus- 
trations both of the arbitiary proceedings 
of the council and of the bold spmt with 
which they w’ere resisted Cunositicsof 
Literature, new senes, in 381 But this 
ingenious author is too much imbued w ith 
“ the monstrous faith of many made foi 
one,” and sets the puvate feelings of 
Charles foi an unwoithy and dangerous 
mmion above the liberties and mterests 
of the nat on 

’’ Bushwoith, Kennet 
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ill fall practical efficacy by the statute of diaries II. It 
was aigned with, gi’eat ability by Isoy, iSelden, and other 
eminent lawyers, on behalf of the claimants, and by the 
attorne^'-geiicral Heath for the crowm. 

Idle counsel for the prisoners grounded their demand 
Ai''-pmeuts liberty on the oiiginal basis of IMagiia 
^ igpmeu a twenty-ninth section of which, as is 

qi'^uun ■y.tqII known, proAides that “no fiee man shall 
be taken or impiisoned unless by lawful judgment of his 
peeis, or the law of the land.” This principle having 
been fiequently tiansgressed by the king’s pi ivy council 
in earlier times, statutes had been repeatedly enacted, 
independently of the general confirmations of the charter, 
to redress this material grievance. Thus in the 25th 
of Edivard III. it is piovided that “no one shall be 
taken by |)etition or suggestion to the king or his 
counsel, unless it bo-’( 2 . (^. but only) by indictment or 
presentment, or by wnt original at the common law.” 
And this is again enacted tliiee years aftei wards, with 
little variation, and once again in the couise of the 
same reign. It was never understood, whatever the 
loose language of these old statutes might suggest, that 
no man could be kept in custody upon a criminal charge 
befoie indictment, which would have afibided too great 
security to offendeis But it was the regular practice 
that every warrant of commitment, and every leturn by 
a gaoler to the writ of habeas corpus, must express the 
nature of the charge, so that it might appear whether 
it were no legal offence, in which case the party must 
be instantly set at liberty ; or one for which bail ought 
to be taken ; or one for which he must be remanded, to 
prison. It appears also to have been admitted without 
controversy, though not perhaps according to the stiict 
letter of law, that the privy council might commit to 
prison on a criminal chaige, since it seemed preposterous 
to deny that power to those intrusted with the care of 
the commonwealth which every x^etty magistrate en- 
joyed. But it •was contended that they were as much 
bound as every petty magistrate to assign such a cause 
for their commitments as might enable the court of king’s 
bench to determine whether it should release or remand 
the prisoner brought before them by habeas corpus. 

The advocates for this principle alleged several pro 
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csedents froiii tlie reign of Henr}' YII. to that of James, 
where peisons committed b} the council generally, or 
even by the S 2 )ecial command of the king, bad been 
admitted to bail on their habeas corpus. “ But I con- 
ceive,” said one of these, “ that our case vdU not stand 
u 2 >on ^^cedeiit, but upon the fundamental laws and 
statutes of this realm ; and though the ^irecedents look 
one way or the other, they aie to be brought back unto 
the laws by which the kingdom is governed.” He was 
aware that a pretext might be found to elude most of his 
precedents. The -wan ant had commonly declared the 
party to be chaiged on suspicion of treason or of felony ; 
in which case he would of course be bailed by the eomi. 
Yet in some of these instances the words “ by the king’s 
special command ” were inserted in the commitment . 
so that they served to lepel the ];)i’^tension of an arbb 
tiary right to sujiersede the law by his personal aiitho* 

^ rity. Am|ile proof was bi ought from the old law-books 
that the king's command could not excuse an illegal act 
‘ “ If the king command me,” said one of the judges under p 
Henry YI., "‘to aiiest a man, and I aiTest him, he shall 
have an action of false impiisonment against me, though 
it were done in the king's jnesence.” “ The king,” said 
chief justice Maikhani to Edward lY., “ cannot anest a 
man upon suspicion of felony or tieason, as any of his 
iSubjects may, because, if he should wrong a man by 
isuch arrest, he can have no remedy against him.” Ko 
iverbal order of the king, nor any under his sign manual 
or pri’V'y signet, was a command, it was contended by 
Selden, which the law would recognise as sufficient to 
arrest or detain any of his subjects, a writ duly issued 
under the seal of a court being the only language in 
which he could signify his will. They urged farther 
that, even if the first commitment by the king’s com- 
mand were lawful, yet, when a party had continued in 
prison for a reasonable time, he should be brought 
to answer, and not bo indefinitely delamed — liberty 
being a thing so favoured by the law that it will not 
suffer any man to remain in confinement for any longer 
time than of necessity it must. 

To these ]3leadings for liberty. Heath, the attomey- 
^ general, replied in a speech of considerable ability, full of 
fhose high principles of prerogative which, ti-amplmg as 

VOL. 1. 2 c 
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it were on ali statute and precedent, seemed to tell tlie 
judges tliat they were placed there to obey rather thau 
to determine. “ This commitment,” he says, ‘‘ is not in 
a legal and ordinary way, bi^t by the special command 
of onr lord the king, which implies not only the fact 
done, but so extraordinarily done, that it is notoiiously 
his majesty’s immediate act and will that it should be 
so.” He alludes afterwards, though somewhat obsouroly, 
to the king’s absolute power, as contradistinguished 
from that according to law — a favourite distinction, as I 
have already observed, with the siipporteis of despotism. 
“ Shall we make inquiries,” he says, “ whether his com- 
mands are lawful ^ — who shall call in question the justice 
of the king’s actions, who is not to give account for 
thein^” He argues, from the legal maxim that the 
J?;^g can do no wrong, that a cause must he presumed to 
exist for the commitment though it he not set forth. He 
adverts with more success to the number of papists and 
other state-prisoners detained for years in custody for 
mere political jealousy. “ Some there were,” he says, 
‘‘ in the Tower who were put in it when very young ; 
should they bring a habeas corpus, would the court 
delivei them ” Passing next to the precedents of the 
other side, and condescending to admit their validity, 
however contrary to the tenor of his former argument, 
he evades their application by such distinctions as I have 
already meutioned. 

The Judges behaved duiing this great cause with appa- 
rent moderation and sense of its importance to 
dedded ^ the subject’s freedom. Their decision, however, 
agamst 1 -vy-as in favour of the crown ; and the prisoners 
were remanded to custody. In pronouncing 
this judgment the chief justice, sir Nicholas Hyde, 
avoiding the more extravagant tenets of absolute mo- 
narchy, took the narrower line of denying the applica- 
tion of those precedents which had been alleged to show 
the practice of the court in bailing persons committed 
by the king’s special command. He endeavoured also 
to prove that, where no cause had been expressed in 
the warrant, except such command as in the present 
instance, the judges had always remanded the parties ; 
but with so little success, that I cannot perceive more 
than one case mentioned by him, and that above a hun- 
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dreci years old, wMcli supports tliis doctrine. The best 
autiiority on wMcli lie liad to rely was the resolution of 
the judges in the 34th of Elizabeth, published in Ander- 
son’s Eeports.* For, though this is not gi'ammatically 
worded, it seems impossible to doubt that it acknow- 
ledges the special command of the king, or the authority 
of the privy council as a body, to be such sufficient 
wan-ant for a commitment as to require no further cause 
to be expressed, and to prevent the judges from dis- 
charging the party from custody, either absolutely or 
upon bail. Yet it was evidently the consequence of 
this decision that every statute from the time of Magna 
Charta, designed to protect the personal liberties of 
Englishmen, became a dead letter, since the insertion of 
four words in a warrant (per specials mandatum regis), 
which might become matter of form, would control their 
remedial efficacy. And tiiis wound was the moie deadly 
in that the notorious cause of these gentlemen’s impri- 
sonment was their withstanding an illegal exaction of 
money. Everything that distinguished our constitu- 
tional laws, all that rendered the name of England valu- 
able, was at stake in this issue. If the judgment in the 
case of ship-money was more flagrantly iniquitous, it 
was not so extensively destructive as the present.” 

Neither these measures, however, of illegal severity 
towards the uncom|)liant, backed as they were by a 
timid court of justice, nor the exhortations of a more 
prostitute and shameless band of churchmen, could 
divert the nation from its cardinal point of faith in 
its own presciiptiye franchises. To call anothei par- 
liament aj)peared the only practicable means ^ 
of raising money for a war in which the menfcSled 
king persisted with great impolicy, or rather 
blind trust in his favourite. He consented to this 
with extreme unwillingness.'' Previously to its^as- 


t See above, in cbap v Coke himself, 
while chief justice, had held that one 
committed by the pnvy council was not 
bailable by any court m England. Pari 
Hist. 310. He had nothing to say, when 
pressed with this m the next parliament, 
but that he had misgrounded his opinion 
upon a cerum precedent, which being 
nothing to the purpose, he was now as- 


sured his opinion was as little to the pur- 
pose Id. 325 State Tunis, in. 81. 

“ State Tnals, iii. 1-234 , Pari. Hist. 
246, 259, &c. ; Hushworth 
* At the council-table, some proposing 
a parliament, the king said he did abo- 
minate the namA Mede s Letters, 30tb 
Sept 1626 

2g2 
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sembling lie released a considerable number of gentle- 
men and others who bad been committed for tbeir re- 
fusal of tbe loan. These were in many cases elected to 
the new parliament, coming thither with jnst indignation 
at their conntry's wrongs, and pardonable resentment of 
their (;wn. No year, indeed, within the memoiy of any 
one living had witnessed snch violations of public 
liberty as 1627. Charles seemed born to carry into 
daily practice those theories of absolute power which 
had been promulgated from his father’s lips. Even now, 
while the writs were out for a new parliament, com- 
missioners were appointed to raise money “ by imposi- 
tions or otherwise, as they should find most convenient 
in a case of such inevitable necessity, wherein form and 
circumstance must be dispensed with rather than the 
substance be lost and hazarded ; ” ^ and the levying of 
ship-money was already debated in the council. Antici- 
pating, as indeed was natural, that this house of com- 
mons would correspond as ill to the king’s wishes as 
their predeoessois, his advisers were preparing schemes 
more congenial, if they could be lendered effective, to 
the spirit in which he was to govern. A contract was 
entered into for transporting some troops and a consi- 
derable quantity of arms from Flanders into England, 
under circumstances at least highly suspicious, and 
which, combined with all the rest that appears of the 
court policy at that time, leaves no great doubt on the 
mind that they were designed to keep under the people 
while the business of contribution was going forward."' 
Shall it be imputed as a reproach to the Cokes, the 
^ Seldens, the Glanvils, the Pyms, the Eliots, the Phi- 
lipses of this famous parliament, that they endeavoured 
to devise more effectual restraints than the law had 
hitherto imposed on a prince who had snapped like 
bands of tow the ancient statutes of the land, to remove 
from his presence counsellors to have been misled by 
whom was his best apology, and to subject him to an 
entire dependence on his people for the expenditure of 
government, as the surest pledge of his obedience to the 
laws? 

y Kushworth ; Mede's Letters m HarL part li 217 See wiiat is said of ais by 
MSS, passim Mr. Brodie, u, 158. 

* Eashiwoi til's Abi i. 304* Caban?, 
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Tlie principal matters of complaint taken np hj tlie 
commons in this session were, the exaction of money | 
under the name of Joans ; the conimitoent of those who 
refused compliance, and the late decision of the king’s;*, 
bench remanding them upon a habeas corpus , the billet- 
ing of soldieis on priYatc persons, 'which had occurred ■ 
in the last year, whether for convenience or for pnr]>oc»es 
of intimidation and annoyance , and the commissions to 
try military offenders by martial law — a prucedtoe neces- 
sary within "certain limits to the discipline of an army, 
but unwairanted by the constitution of this country, 
which was little used to any legular forces, and stretched 
by the arbitrary spirit of tbe king’s administration be- 
yond all bounds/ These four grievances or Petition ot ^ 
abuses form the foundation of the Petition of 
Eight, presented by the commons m the shape of a de- 
claratory statute.' Charles had recourse to many subter 
fages in hopes to elude the passing of this law ; 
rather perhaps thi'ough wounded pride, as we reluctance 
may judge from his subsequent conduct, than si ant it. 

much apprehension that it would create a serious impe- 
diment to his despotic schemes. He tided to persuade 
them to acquiesce in his royal promise not to arrest any 
one without just cause, or in a simple confiimation of ‘ 
the fireat Chaiior and other statutes in favour of liberty. 
The peers, too pliant in this instance to his wishes, and 
half receding from the patriot banner they had lately 
joined, lent him their aid by proposing amendments 
(insidious in those who suggested them, though not in 
the body of the house), wHch the commons firmly re- 
jected.^ Even when the bill was tendered to him for 


^ A commission addiessed to lord Wim- 
fcleton, 28th Dec 1625, empowers him to 
proceed against soldiers, or dissolute per- 
sons joining with them, who should com- 
mit any robberies, &c , which hy martial 
law ought to be punished with death, by 
such summary course as is agreoahle to 
martial law, &c. ' Eymer, xvm. 254 
Another, in 1626, may be found, p. V63, 
It is unnecessary to point out how unlike 
these commissions are to our present mu- 
tiny bills 

h Bishop Williams, as we are informed 
hy his biographer, though he promoted 
the Petition of Eight, stickled for the 


additional clause adopted by the lords, 
reservmg the king's sovereign power; 
which very justly exposed him to suspi- 
cion of bemg corrupted For that he 
was so is most evident hy what follows ; 
w’here we are told that he had an inter- 
view with the duke of Buckingham, when 
they were reconciled; and “his grace had 
the bishop’s consent, with a little asking, 
that he would he his grace's faithful 
servant in the next session of parhament, 
and was allowed to hold np a seeming 
enmity, and his own popular estimation, 
that he might the sooner do the work.” 
Hacketfc’s Life of WiEiams, p. 77, 80. 

Wxt> 
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tliat assent wnicli it iiad been necessary for tbe last two 
centuries that tlie king sbotild grant or refuse in a word, 
he returned a long and equivocal answer, from which it 
could only be collected that he did not intend to remit 
any portion of what he had claimed as his prerogative. 
But on an address from both houses for a more explicit 
answer, he thought fit to consent to the bill in the usual 
form. The commons, of whose harshness towards Charles 
his advocates have said so much, immediately passed a 
bill for granting five subsidies, about 350, COOL — a smn 
not too great for the wealth of the kingdom or for his 
exigencies, but considerable according to the precedents 
of former times, to which men naturally look.“ 

The sincerity of Chailes in thus according his assent 
to the Petition of Eight may be estimated by the follow- 
ing very lemarkable conference which he held on the 
subject with his judges. Before the bill was passed he 
sent for the two chief justices, Hyde and Eichardson, to 
Whitehall, and propounded certain questions, directing 
that the other judges should be assembled in order to 
answer them. The first question was, Whether in no 
case whatsoever the king may not commit a subject ^ 
without showing cause ^ ” To which the judges gave an 
answer the same day under their hands, which was the 
next day presented to his majesty by the two chief 
justices, in these words : “We are of opinion that, by 
the general rule of law, the cause of commitment by his 
majesty ought to be shown ; yet some oases may require 
such Secrecy, that the king may commit a subject wdth- 
out showing the cause for a convenient time.” The ** 
king then delivered them a second question, and re- 
quired them to keep it very secret, as the former: 

“ 'Whether, in case a habeas corpus be brought, and a 


Witli such instances of baseness and 
tieachery in the public men of this age, 
surely the distrust of the commons was 
not so extravagant as the school of Hume 
pretend 

^ The debates and conferences on this 
momentous subject, especially on the 
article of the habeas corpus, occupy near 
two hundred columua lu the New Par- 
liaipientary History, to which I refer the 
reader. 

In one of these conferences the lortls. 


observing what a prodigious weight of 
legal ability was arrayed on tbe side of 
the petition, very fairly determined to 
hear counsel for the crown One ot these, 
seijeant Ashley, having argued m behalf 
of the prerogative in a high tone, such 
as had been usual in the late reign, waa 
ordered into custody ; and the lords as- 
sured the other house that he h£Vi no 
authority from them foi what he had said. 
Id 32'7 A remarkable proof of the rapid 
growth of popular pnnciples S 
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waiTant from the king without any geneial or special 
canso 1 etiimed, the judges ought to deliver liim before 
they understand the cause from the king^” Their 
answer was as follows . Upon a habeas corpus brought 
for one committed by the king, if the cause be not spe- 
cially or geneially returned, so as the court may take 
knowledge thereof, the party ought by the general rule 
of law to be delivered. But, if the case be snch that the 
same reqnii’eth secrecy, and may mot })iesently be dis- , 
closed, the court in discretion may forbear to deliver the 
prisoner for a convenient time, to the end the court may 
be advertised of tbe truth thereof.” On receiving this 
answer, the king proposed a third question . “^^hether, 
if the king grant the commons’ petition, he doth not 
thereby exclude himself from committing or restraining 
a subject for any time or cause whatsoever without 
showing a cause ” The judges returned for answer to 
this important query : Eveiy law, after it is made, hath 
its exposition, and so this petition and answer must have 
an exposition as the case in the nature thereof shall re- 
quire to stand with justice ; which is to he left to the 
courts of justice to deteimine, which cannot particularly 
be discovered imtil snch case shall happen. And although 
the petition he gi anted, there is no fear of conclusion as 
is intimated in the question ” ^ 

The king, a very few days afterwards, gave his first 
answer to the Petition of Eight. Tor even this indirect 
promise of compliance which the judges gave him did 
not relieve him from apprehensions that he might lose 
the prerogative of arbitrary commitment. And though, 
after being beaten from this evasion, he was compelled 
to accede in general teims to the petition, he had the 
insincerity to chculate one thousand five hundred copies 
of it through the countiy, after the prorogation, with 
his first ans'wer annexed — an attempt to deceive without < 
the possibility of success.® But instances of such iE 
faith, accumulated as they are through the Efe of Charles, 
render the assertion of his sincerity a proof either o* 
historical ignorance, or of a want of moral delicacy. 

The Petition of Eight, as this statute is still called, 
from its not being drawn in the common foim of an act 


*1 HtUgrave MSS sxjJ- 97 


Pari Hist 436 
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of parliament, after reciting tlie yarions laws wMcli have 
estaMiblied certain essential piiYileges of tlie sulnect, 
and enumerating the violations of them which had re- 
cently occnired, in the four points of illegal exactions, t 
arbitrary commitments, qnaitering of soldiers or sailors, 
and infliction of piinisliment by martial law, prays the 
king, ‘^That no man hereafter be compelled to make 
or yield any gift, loan, benevolence, tax, or snch-like 
charge, without common consent by act of parliament ; 
and that none be called to answer or take such oath, or 
to give attendance, or be confined or otherwise molested 
or disquieted concerning the same, or for refusal thereof ; 
and that no freeman in any such manner as is before 
mentioned be impiisoned or detained; and that your 
majesty would be pleased to remove the said soldiers and 
marines, and that your people may not be so burthened 
in time to come ; and that the afoiesaid commissions for 
proceeding by martial law may be revoked and annulled ; 
and that hereafter no commissions of the likenatuie may 
issue forth to any person or persons whatever, to be exe- 
cuted as aforesaid, lest by colour of them any of your 
majesty’s subjects be destroyed or put to death contrary 
to the laws and franchises of the land.” ^ 

It might not unreasonably be questioned whether the 
language of this statute were sufficiently general to com- 
piehend duties charged on merchandise at the outports as 
well as internal taxes and exactions, especially as the 
^ former had leceived a sort of sanction, though justly 
deemed contrary to law, by the judgment of the court 
of exchequer in Bates’s case. The commons however 
were steadily detexmined not to desist till they should 
have rescued their fellow-subjects from a burthen as 
unwarrantably imposed as those specifically 
and pound- enumerated m their Petition of Eight. Ton- 
/agedis- nage and poundage, the customary grant of 
every reign, had been taken by the present 
^ king without consent of parliament; the lords having 
rejected, as before mentioned, a bill that limitea it to a 
single year. The house now prepared a hill to grant 


* f St3.t 3 Car 1 c 1 itume liaspnnted bieviiy, and because it may bj? lound in 
in a note tbe whole statute with the so common a book 
preamble, ubich I omit for the sake uf 
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it, but purposely delayed its passing, in order to remon- 
strate witli tlie king against liis nnconslitntional anti- 
cipation of their consent. They declared '‘that there 
ought not any imposition to be laid upon the goods of 
merchants, exported or imported, -without common con- 
sent by act of pailiaiiient , ” that tonnage and poundage, 
like other subsidies, spuing from the free giant of the 
j people; that, '‘when impositions had been laid on the 
subjects’ goods and merchandises without authority of 
law, which had very seldom occurred, they had, on com- 
plaint in parliament, been forthwith relieved; exceiit 
in the late king’s reign, who, through evil counsel, had 
raised the rates and charges -fco the height at which they 
then were.” They conclude, after repeating their decla- 
ration that the leceiving of tonnage and jioundage and 
other impositions not gi anted by parliament is a breach 
of the fundamental liberties of this kingdom, and con- 
trary to the late Petition of Eight, with most humbly 
beseeching his majesty to forbear any further receiving 
of the same, and not W take it in ill part from those of 
his loving subjects who should lefuse to make payment 
of any such chaiges without wan ant of lawy 

The king anticipated the delivery of this remonstrance 
by proioguing parliament. Tonnage and poundage, ho 
told them, was what he had never meant to give away, 
nor could possibly do without. By this abrupt proro- 
gation while so great a matter was unsettled, he trod 
back his late footsteps, and dissipated what little hopes 
might have arisen from his tardy assent to the Petition 
of Eight. During the interval before ihe ensuing ses- 
sion, those merchants, among whom Chambers, Eolls, 
and Vassal are paiticulaiiy to he rememIBered with 
honour, who gallantly refused to comply with the de- 
mands of the custom-house, had their goods distrained, 
and, on suing writs of replevin, were told by the judges 
that the king’s right, having been established in the case 
of Bates, could no longer be disputed.^ Thus the com- 
mons reassembled, by no means less inflamed against 
the king’s administration than at the commencement of 
the preceding session. Their proceedings were conducted 
with more than usual warmth.* Buckingham’s death, which 

S Pari Hist 431. i Pari Hist 441, &c. 

Eushworth, Abr. i 409. 
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bad occurred since ibe prorogation, did not allay their 
resentment against the advisers of the crown. But the 
king, wbo bad very nmch lowered his tone in speaking 
of tonnage and poundage, and would bavo been content 
to receive it as tbeir giant, perceiving that they were 
j3ent on a full statutory recognition of the illegality of 
impositions without tbeir consent, and that they had 
opened a fresb battery on another side, by mingimg in 
^ certain religions disputes in order to attack 
Isanim of bis favourite prelates, took the step, to 
menf always inclined, of dissolving this 

' ’ third pailiament. 

The religious disputes to which I have just alluded 
Heiigious 9,re chiefly to he considered, for the present 
differences, pnrpose, in tbeir 1 elation to those jealousies 
and resentments springing out of the ecclesiastical ad- 
ministration, which dining the reigns of the two first 
Stuarts furnished unceasing food to political discontent. 
James having early shown his inflexible determination 
to^ restrain the puritans, the bishops proceeded with 
still more rigour than undei Elizabeth. No longer 
thwarted, as in her time, by an unwilling council, they 
succeeded in exacting a general conformity to the ordi- 
nances of the church. It had been solemnly decided by 
the judges in the queen^s reign, and in 1604, that, al- 
though the statute establishing the high-commission 
court did not authorize it to deprive ministers of their 
benefices, yet, this law being only in affirmation of the 
queen’s inherent supremacy, she might, by virtue of that, 
regulate all ecclesiastical matters at her pleasure, and 
erect nourts with such powers as she should think fit. 
Piosecntion somewhat dangerous principle arcli- 

of piintans bishop Bancroft deprived a considerable nnm- 
y ^ Per of puritan clergymen while many more, 


Cawdrey’s Case, 5 Reports; Cro 
Jac 37; Neal, p 432 Tho latter says 
above three hundred were dcpiived, but 
Collier reduces them to forty-nine, p 687 
'f'he former writer states the noncon- 
formist ministers at this time in twenty- 
'’four counties to have been 75^; of course 
ibo whole number was much greatex 
P< 434 This mmority was considerable , 
hut it IS chiefly to be noticed that it con- 


tained the more exemplary portion of 
the cleigy , no scandalous or absolutely 
illiterate incumbent, of 'whom there was 
a very laige numbei, being a noncon- 
formist. This general enforcement of con- 
formit-y, however it might compel the 
majority’s obedience, rendered the sepa- 
ration of the incompliant more decided. 
Neal, 446 Many retired to Holland, 
especially of thcBro'wnist orliidependvut 

I 
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finding iliat tlie iiileifeience of tlie commons in tlieir 
behalf was not legtuded, and that all schemes of evasion 
were come to an end, were content to snhmit to the 
obnoxions discipline. But their afiections being very 
little conciliated by this coercion, there remained a laig© 
party within the bosom of the established church prone 
to watch for and magnify the eiTOis of their spiiitual 
ruleis. These men pioserved the name of puiitans. 
Austere in their lives, while many of the others were 
careless or irregular, learned as a body comjwatrtely 
with the opposite party, implacably aveise to everything 
that could be constmed into an approximation to popery, 
they acquired a degi ee of respect from grave men which 
would have been much more general had they not some- 
times given offence by a moroseness and even malignity 
of disposition, as well as by a certain tendency to equi- 
vocation and deceitfidness ; faults, however, which so 
frequently belong to the weaker party under a rigorous 
government that they scarcely afford a marked reproach 
against the puiitans. They natuially fell in with the 
patriotic party in the house of commons, and kept up 
throughout the kingdom a distrust of the crown, which 
has never been so general in England as when connected 
with some religious apprehensions. 

The system pursued by Bancroft and his imitators, 
bishops Kede and Laud, with"the approbation 
of the king, far opposed to the healing counsels iiigh-UiurcL 
of Burleigh and Bacon, was just such as low- 
horn and little-minded men, raised to power by fortune’s 
caprice, are even found to pm sue. They studiously 
aggravated every difference, and imitated every ^ound. 
As the characteristic prejudice of the puritans was so 
bigoted an abhorrence of the Komish faith that they 
hardly deemed its followers to deserve the name of 
Christians, the prevailing high-church party took care 
to shock that prejudice by somewhat of a retrograde 
movement, and various seeming, or indeed real, accom- 
modations of tiieir tenets to those of the abjured religion. 
yThey began by preaching the divine right, as it is called, 
or absolute indisponsahility, of e]?i^opacy ; a doctrine of 
which the first traces, as I appr^end, are found about 

deriominatioTi, Id 436, And Bancroft, some who were setting out for Virginia 
like Ills successor Laud, mterfeied to sto» Id 454 
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clie end of Elzzabetli’s reign.*“ Tlier insisted on tlie 
necessity of episcopal succession regularly derived from 
the apostles. They drew an inference from this tenet, 
that ordinations by piesbyters were in all cases mill. 
And as this affected all the reformed clixirches in Enrope 
except their own, the Lutherans not having preserved 
the sneoession of their bishops, w^hile the Calvinists had 
altogether abolished that order, they began to speak of 
them not as brethren of the same faith, united in the 
same cause, and distinguished only by differences little 
more material than those of political commonwealths 
(which had been the language of the church of England 
ever since the Reformation), but as aliens, to whom they 
weie not at all related, and schismatics, with whom they 
* held no communion ; nay, as wanting the very essence 
of a Christian society. This again bi ought them nearer 
by irresistible consequence to the disciples of Rome, 
whom, with becoming chaiity, but against the received 
creed of the puritans, and perhaps against their own 
articles, they all acknowledged to be a part of the catho- 

Lord Bacon, in his advertisement tinctl 7 asserted, if I mistake not the 
respecting the Controversies of the Clmrcli sense, in the canons of 1606 OveralFs 
of England, written under Elizabeth, Convocation Book, 179, &c Yet Laud 
speaks of this notion as newly broached had been repioved by the university of 
“Yea, and some indiscieet persons have Oxford, in 1604, for maintaining, in his 
been hold m open preaching to use dis- exercise for bachelor of divinity, that there 
honourable and derogatoiy speech and could be no true church without bishops, 
cpusui e of the churches abroad ; and that which was thought to cast a hone of con- 
so far as some of our men oidained in tention between the church of England 
foreign parts have been pronounced to and the reformed upon the Continent* 
he no lawful ministers ” Vol i p 382. Heylin’s Life of Laud, 54. 

It 18 evident, by some passages in Strype, Cranmer, and some of the original 

attentively considered, that natives regu- founders of the Anglican chui ch, far from 
larly ordained abroad m the presbytenan maintaining the divine and indispensable 
churches were admitted to hold prefer- right of episcopal government, held hi- 
ment m England; the first bishop who shops and priests to bo the same ordei. 
objected to them seems to have been [A learned and candid Oxfoid writer 
Aylmer Instances, however, of foreigneis (Cardwell’s Annals of the Church, vol ii. 
holding preferment without any reor- p. 5) has supposed me to have overlooked 
dmation, may be found down to the civil a iiassage m Bancroft’s Sermon at Paul's 
wars Annals of Reformation, ii 522, Cross, p 97, wheie he asserts the divme 
and Appendix, 116; Lifeof Cnndal,27l ; right of episcopacy. But, on referring 
Collier, 11 594, Neal, i 258 The cases again to this passage, it is perfectly evi- 
of laymen, such as Casauhon holding pre- dent that he says nothing about what is 
bends by dispensation, are not m point commonly meant by the ^ure divmo 
The divine right of episcopacy is said doctnne, the perpetual and indispensable 
to have been laid down by Bancroft, in government by bishops, confining himself 
lus famous sermon at Paul’s Cross in to an assertion of the fact, and that in no 
1588, But I do not find anything m it to suong terms. 1845.1 
that effect. It is however pretty dis- 
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lie elrarcli, ivHIe tliej were withholding that appellation, 
expres.sly or by inference, from ITeicleiberg and Geneva* 
The founders of the English Eefomation, after abolish- 
ing most of the festivals kept before that time, 
had made liltle or no change as to the mode of Jtiafe ^ 
observance of those they retained. Sundays 
and holidays stood much on the same footing, as 
days on w’hich no work except for good cause w'as to be 
perfomied, the service of the chnroh wns to be attended, 
and anv lawiul amusement might be indulged in.” A 
jnst distinction liowever soon gTew np ; an industrious 
people could spare time for very few holidays ; and the 
more scinpulous party, %vhile they slighted the church- 
festivals as of human appointment, prescribed a stricter 
ohson'ance of the Lord’s day. But it was not till about 
. loOo that they began to place it very nearly on the foot- 
ing of the Je-wish sabbath, interdicting not only the 
slightest action of w'orldly business, but even eveiy soif 
of pastime and recreation; a system which, once pro- 
mulgated, soon gained ground as suiting their atrabilious 
humour, and affording a new theme of censuie on the 
vices of the great.” Those w^ho opposed them on the 
high-chuicli side not only derided the extravagance of 
the Sabbataiians, as the others were called, but pre- 
tended that, the commandment having been confined to 
the Hebrews, the modem observance of the fiist day of 
the "week as a season of rest and devotion was an eccle- 
siastical institution, and in no degiee more veneiable 
than that of the other festivals or the season of Lent, 
which the pnritans stubbornly despised.^ Such a con- 


» See tbe (iiieen’s injunctions of 1559, 
Somers Tracts, i 65 , and compare pre- 
amble of 6 & 6 of Edw. VI. c 3. 

o The first of these Sabbatarians was 
a Dr Bound, whose sermon was sup- 
pressed by mitgift’s order. But some 
years before, one of Martin lilai -prelate's 
charges against Aylmer was for playmg 
at bowls on Sundays , and the word sab- 
bath, as applied to that day, may be found 
occasionally under Elizabeth, though by 
no means so usual as afterwards ; it is 
even recognised m the Homilies. One of 
Bound's recommendations was that no 
feasts should be given on that day, ex- 
cept by lords, knights, and persons of 


quality;” foi which unlucky lescivatiou 
his adveistuies did not forget to dende 
him. Fuller’s Chinch Ili&tory, p 227 
This wiitor describes, in his quaint style, 
the abstinence from spoits produced by 
this new doctnne ; and remarks, what a 
sbght acquamtanee with human nature 
would ha\e taught archbishop Laud, that 
“ the more liberty people ivere offered, the 
less they used it; it was sport for them 
to refrain from sport " See also Colliei, 
643; Neal, 386; Strype’s Whitgift, 630; 
May's Hist, of Parliament, 16. 

P Heylm’s Life of Laud, 15; Fuller, 
part 11 p. 76. 

The regulations enactfd at vanou 2 
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troTersy miglit well have been left to the usual weapons. 
But James 1., or some of the bishops to whom he listened, 


times since the Reformation for the ob- 
seri,'ancG of abstinence in as strict a 
manner, though not ostensibly on the 
same giounds, as it is enjoined m the 
chur<’h of Rome, may deserve some no- 
tice. A statute of 15 iS (2 and 3 Ed- 
ward VI. c 19), aftei reciting that one 
day or one kmd of meat is not more holy, 
pure, or clean than another, and much 
else to the same effect, yet, “ forasmuch 
as divers of the kings subjects, turning 
their knowledge therein to gratify their 
sensuality, have of late more than m 
times past biokcn and contemned such 
abstinence, w hich hath been used in this 
realm upon the Fndays and Saturdays, 
the emhenng days, and other days com- 
monly called vigils, and in the time com- 
monly called Lent, and other accustomed 
tunes , the king’s majesty, considenng that 
due and godly abstinence is a mean to 
virtue and to subdue men’s bodies to their 
soul and spirit, and considenng also es- 
pecially that fishers and men using the 
trade of fishing in the sea may thereby 
the lather be set on work, and that by 
eating of fish much flesh shad be saved 
and increased,” enacts, after repealing all 
existing laws on the subject, that such as 
eat flesh at the forbidden seasons shall 
incur a penalty of ten shillings, or ten 
days’ imprisonment, 'without flesh, and a 
double penalty for the second offence 
The next statute relating to abstinence 
is one (5th Eliz. c 5) entirely for the 
increase of the fishery It enacts, $ 15, 
&c , that no one, unless having a licence, 
shall eat flesh on fish-days, or on Wednes- 
days, now made an additional fish-day, 
under a penalty of Bl , or three months’ 
imprisonment. Except that every one 
having three dishes of sea-fish at his 
table, might have one of flesh also But, 
“because no manner of pel son shall mis- 
judge of the intent of this statute,” it 
is enacted that whosoever shall notify 
that any eating of fish or forbeanng of 
flesh mentioned therein is of any neces- 
sity for the saving of the son! of man, or 
tliat It IS the service of G-od, otherwise 
than as other politic laws are and he; 
•tliat then such persons shall be punished 
as spreaders of false news, 5 39 and 40. 


The act 27th Eliz c 11, repeals the pro- 
hibition as to Wednesdaj’’; and proMdes 
that no victuallers shall vend flesh in 
Lent, nor upon Fridays or Saturdays, 
under a penalty. The 35 th Eliz c 7, 
$ 22, reduces the penalty of 37, or three 
months’ imprisonment, enacted by 5th of 
Eliz, to one thud. This is the latest 
statute that appears on the subject. 

Many proclamations appear to nave 
been issued m order to enforce an ob- 
servance so little congenial to the piopen- 
sities of Englishmen One of those in 
the first year of Edward was before any 
statute , ana its very w’oras i especting the 
indiffeience of meats in a religious sense 
were adopted by the legislature the next 
year (Strype’s Ectles Memor ii 81) 
In one of Elizabeth’s, a n 1572, as in the 
statute ot Edwaid, the political motnes 
of the prohibition seem in some measure 
associated wnth the superstition it dis- 
claims; lor eating in the season of Lent 
IS called “licentious and carnal disorder, 
in contempt oi <3od and man, and only to 
the satisfaction of devilish and carnal 
appetite,” and butcheis, &c., “minis- 
tering to such foul lust of the flesh,” were 
severely mulcted Strype’s Annals, ii 
208 But in 1576 another proclamation 
to the same effect uses no such hard 
words, and protests strongly against any 
superstitious interpretation of its mo- 
tives. Life of Gnndal, p 226 So also 
m 1579, Strype’s Annals, n 608, and, as 
far as I have observed, in all of a later 
date, the encouragement of the navy and 
fishery is set forth as their sole giound 
In 1696, Whilgiit, by the queen’s com- 
mand, issued letters to the bishops of his 
piovmce to take order that the fasting- 
days, Wednesday and Friday, should be 
kept, and no suppers eaten, especially on 
Friday evens This was on account of 
the gieat dearth of that and the preceding 
year Strype’s Whitgift, p 490 These 
proclamations for the obseivance of Lent 
continued under James and Charles, as 
late, I presume, as the commeucemeut of 
the civil war They were diametrically 
opposoti to the puritan tenets ; for, not' 
withstanding the pietext about the fish- 
ery, there is no doubt that the domm.mt 
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t1ii*inKC‘lveK tliat tMiiJ might howe m a test of 
puritan He published accordingly a declara- 
tion Ih^ read in elinrches, lawful re- 

creations un Snndeny after dh’ine seiwiee, such as dancing, 
archery, 3lay-gjim<‘s, and niorrice-jlanceH, and other 
iLsiial sports : Imt with a prohibition of bear-baiting and 
other nn]av\dhl games. Xo recnsant, or any one wlic> 
had nut attended the chmch-seivice, was entitled to this 
privilege, whieh might consequently be regarded as a 
bonnty on devotion. The se%erc pniitan saw it in no 
snch point of view, lb his cynical temper May-games 
and inorriee-clances wcie hardly toleiable on six days of 
the week : they were now recommended for the seventh. 
And this impious licence was to be promulgated in the 
church itself. It is indeed difficult to explain so unne- 
cessaiy an insult on the ]ircciso clergy bnt by supposing 
an intention to harass those w’-ho should refuse com- 
pliance.'^ But this intention, from whatever cause, per- 
haps thr< mgh the influence of archbishop Abbot, wag not 
earned into effect, nor was the declaration itself enforced 
till the following reign. 

The house of commons displayed their attachment to 
the puritan maxims, or their dislike of the prelatical 
clergy, by bringing in bills to enforce a greater strictness 
in this respect. A circumstance that occun’ed in the 


ecclcsustics mamtamod the observance of 
Lent as an ordinance of the church. But 
I suspect that little regard was paid to 
Fnday and Saturday as days of v eekly 
fast. E 3 ntner, 131, 134, 319, xviii 
268, 282, 961. 

This ab'stenunus system, however, was 
only compulsory on the poor Licences 
were easily obtained by others from the 
piivy council m Edv^ard’s days, and 
afterwards from the bishop. They were 
enipoweied, with then guests, to eat 
flesh on all fasting-days for life. Some- 
times the number of guests was limited. 
Thus the marquis of Winchester had per- 
mission for, twelve friends ; and John 
Sandford, draper of Gloucester, for two. 
Strype's Memorials, n 82. The act above 
mentioned for encouragement of the fish- 
ery, 5th 'Eliz c. 5, provides that ll 6s 8d! 
shall be paid for granting every licence, 
and 6s. Sd. annually afterwards, to tbt. 


poor of the parish. But no licence is as 
to he granted for eating beef at any time 
ot the year, oi veal fiom Slichaelmas to 
the 1st of May A melancholy privation 
to oui countrymen ' but, I ha\ e no doubt, 
little regal ded Strype makes known to 
us the intorestmg fact that Ambrose 
Potter, of Gravesend, and his w ife, had 
pomiissiun from archbishop WTiitgift 
eat flesh and while meats in Lent during 
their lives , so that it was done soberly 
and frugally, cautiously, and avoiding 
public scandal as much as might be, and 
giving 6s annually to the poor of the 
parish Life of Whitgift, 246. 

The civil wars did not so put an end to 
the compulsoiy observance of Lent and 
fish-days, but that similar proclamations 
arc found after the Eestoration, I know 
not how long KennePs Eegister p. 36? 
and 558. 

^ Wilson, 709 



400 


AEMINIAN COJS’THOVEESY. 


Chap. Vli 


session of 1621 will serve to prove their fanatical vio- 
lence. A hill having been brought in for the better 
observance of the Sabbath, usuali}’- called Sunday,” one 
Mr. Shepherd, sneering at the puritans, remarked that, 
as Saturday was dies Sabbati, this might be entitled a 
bill for the obseiwance of Saturday, commonly called 
Sunday. This witticism brought on his head the wrath 
of that dangerous assembly. He was reprimanded on his 
knees, expelled the house, and, when he saw what befell 
poor Floyd, might deem himself cheaply saved from 
then fangs with no worse chastisement.*' Yet when the 
upper house sent down their bill with “ the Lord’s day ” 
substituted for “ the Sabbath,” observing “ that people 
do now much incline to words of Judaism,” the commons 
took no exception.® The use of the word Sabbath instead 
of Sunday became in that age a distinctive mark of the 
puritan party, 

A fai more permanent controversy sprang up about the 
. Aimiiiian end of the same reign, which afforded a new 
^ coutroveisy. pretext for intolerance, and a fresh source of 
mutual hatred. Every one of my readers is acquainted 
moie or less with the theological tenets of original sin, 
free will, and predestination, variously taught in the 
schools, and debated by polemical writers for so many 
centuries , and few can be ignorant that the articles of 
our own chuich, as they i elate to these doctrines, have 
' been very differently interpreted, and that a controversy 
about their meaning has long been carried on with a 
pertinacity which could not have continued on so limited 
a topic, had the combatants been merely influenced by 
the love of truth. Those who have no bias to warp their 


^ Debates m Pailiament, 1621, vol i. 
p 45, 52 The king requested them not 
to pass this bill, being so directly against 
his proclamation Id 60. Shepherd’s ex- 
pulsion IS mentioned m Medo’s Letters, 
Harl MSS, 089 

* Vol 11 97 Two acts were passed, 
Car. I c 1, and 3 Car I c 2, foi the 
better obser\ance of Sunday ; the former 
of which gave great annoyance, it seems, 
V tlie orthodox party “ Had any such 
bill,” says Heylin, " been offered m king 
James’s time, it would have found a soiry 
i^elcome, bu+ this king, being under a 


necessity of compliance with them, re- 
solved to giant them their desires in that 
particular, to the end that they might 
grant his also m the aid required, when 
that obstruction was removed The Sab- 
batarians took the benefit of this oppo” 
tumty for the obtaining of this giant, 
the first that ever they obtained by all 
their stragglings, which of what conse- 
quence It was we shall see hereafter ” 
Life of Laud, p 129. Yet tins statute 
peimits the people lawful sports and 
pastimes on Sundays within their own 
parishes. 
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jKil»iiii“ur -will not perhaps have much hesiiaium in 
ilrawiii^ their line henveen, iliuuj^h not at an equal dis- 
tance hetweeii, the confiiedng appeals, on 

flic one hand, that the ai tides are worded on some oi 
^hc^o ilnc! lines with cuiisideralde amhigmty ; whether 
we airiihute this Jo the intrinsic <d)scmiiy of the suhjoct, 
to the adtlitiiuial difiiciiltics with which it hati been en- 
Uiigied In theological systems, to discrepaiuy" of opinhm 
in the eoai]>der.s, or to their solicitude to preTont dis- 
union by adopting forniuianes which men of dilierent 
sentiments might suhscrihc. It is also manifest that 
their framers came, as it w'eie, with averted e^es to the 
Aiignstiiiian doctrine of predestination, and wisely re- 
pxeliended those w’ho turned their attention to a system 
so pi egnant with objections, and so dangeious, when 
needlessly dw^eit upon, to all practical piety and viiliie. 
But, on the other hand, this very reliictanee to inculcate 
the tenet is so expressed as to manifest their undoubtmg 
belief in it ; nor is it possible either to assign a motive 
for inserting the seventeenth artiede, or to give any 
reasonable interpretation to it, upon the theory which at 
present passes for oiihodox in the English chuicli. And 
upon other subjects mtimately related to the fonner. 
such as the penalty of original sin and the dejiiavation 
of human nature, the articles, after making every allow^- 
ance for w^ant of precision, seem totally iiTeconcilablo 
with the scheme usually denominated Armmian. 

The force of those conclusions which we must, in my 
judgment deduce from the language of these articles, 
will be materially in ei eased by that appeal to contem- 
porary and other early authorities to wduch lecourse 
has been had in older to invalidate them. AVhatever 
doubts may be raised as to the Calvinism of Cranmer and 
Ilidley, there can surely be no room for any as to the 
chiefs of the Anglican church under Elizabeth. find 
explicit proofs that Jewell, Nowell, Sandjs, Cox, pro- 
fessed to concur wdth the reformers of Zuiich and Geneva 
in ever}" ixnnt of doctrine.*^ The works of Calvin and 
Bullinger became text-books in the English universities^ 

« witbout loading the page with too letter from Jewell to P. Martyr, in Bur* 
many references on a subject so little net, vol m.. Appendix, 275. 
connected with this work, I mention “ Collier, 568. 

Strype’s Annals, voL i. p, 118, and a 

VOL. L 2 I) 
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Those who did not hold the predestinarian theory -were 
branded with reproach by the names of freewiliers and 
Pelagians.* And when the opposite tenets came to be 
advanced, as they were at Cambridge about 1590, a 
clamour was raised as if some unusual heiesy had been 
broached. Whitgift, with the concurrence of some other 
prelates, in order to withstand its piogress, published 
what were called the Lambeth articles, containing the 
broadest and most repulsive declaration of all the Calvin- 
istic tenets. But, lord Burleigh having shown some 
* disapprobation, these articles never obtained any legal 
sanction.^ 

These more rigorous tenets, in fact, especially when 
so crudely announced, were beginning to give way. 
They had been already abandoned by the Lutheran 
church. They had long been opposed in that of Eome 
by the Franciscan order, and latterly by the Jesuits. 
Above all, the study of the Greek fathers, -with whom 
the first reformers had been little conversant, taught the 
divines of a more learned age that men of as high a 
name as Augustin, and whom they were prone to over- 
value, had entertained very different sentiments.* Still 
the novel opinions passed for heterodox, and were pro- 
mulgated with much vacillation and indistinctness. 
When they were published in unequivocal propositions 
by Arminius and his school, J ames declared himself with 
vehemence against this heresy.^ Pie not only sent En- 
glish divines to sit in the synod of Dort, where the Oal- 
vinistic system was fuUy established, but instigated the 
proceedings against the remonstrants with more of theo- 


* Strype’s Annals, i. 207, 294. 
y Strypo’s Whitgift, 434-472. 

^ It IS admitted on all hands that the 
Greek fathers did. not incnleate the pre- 
destmanan system. Elizabeth having 
begun to read some of the fathers, bishop 
Cox writes of it with some disapproba- 
tion, adverting especially to the Pela- 
gianism of Chrysostom and the other 
Greeks. Strype's Annals, i 324. 

^ Wmwood, 111 . 293. The intempe- 
rate and even impertinent behaviour of 
James, m pressing the states of Holland 
to inflict some censure or punishment on 
Vorstma, is well known. But though 
V orstaiiB was an Armiman, it was not pre- 


cisely on account of those opinions that he 
incurred the king’s peculiar displeasure, 
hut for certain propositions as to the 
nature of the Deity, winch James called 
atheistical, but which weie m fact Anan. 
The letters on this subject m Winw'ood 
are curious Even at this time the king 
IS said to have spoken moderately of pre- 
destination as a dubious point (p 452), 
though he had treated Arminius as a 
mischievous innovator for raising a ques- 
tion about it; and this is confirmed by 
his letter to the States in 1613 Brandt, 
in. 129, and see p 138. See Collier, 
p. 713 , for the king’s sentiments m 3616; 
also Biandt m, 313 
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logical pedantry tliaii charity or deeoram.^> Yet tMs 
inconsistent moiiareii within a very few years was so 
wrought on hy one or two fa^ronrite ecclesiastics, who in- 
clined towards the doctrines condemned in that assembly, 
that i>penl3" to maintain the Angiistiiiian system became 
almost a snre means of exclusion fi'oin preferment in om* 
church. This was carried to its height tinder Charles. 
Land, his sole counsellor in ecclesiastical matters, advised 
a declaration enjoining silence on the controverted points; 
a measime by no means nnwise if it had been fairly acted 
upon. It is alleged, ho'wever, that the preachers on one 
side only were silenced, the printers of books on one side 
censured in the star-chamber, while full scope was in- 
dulged to the opposite sect.*- 


b Sir Dudley Carleton’s Letters and 
Xegotiations, pa&sim Brandt’b History 
ot Eeformaaon in Low Countries, vol in 
The Englibli divines sent to this synod 
were decidedly mcimed to Calvinism, but 
tliey spoke of themselves as deputed by 
the king, not by the church of England, 
which they did not represent. 

® There is some obscurity about the 
rapid transition of the court from Calvin- 
ism to the opposite side. It has been 
supposed that the part taken by James 
at the synod of Dort was chiefly political, 
with a view to support the house of 
Orange against the party headed by 
Barnevelt. But ho was so much more 
of a theologian than a statesman, that I 
much douht whether this will account 
satisfactorily for his real m behalf of the 
Cromansts. He wrote on the subject with 
much polemical bitterness, but without 
reference, so far as I have obsen’ed, to 
any political faction ; though sir Dudley 
Carleton's letters show that lie contem- 
plated the matter as a minister ought to 
do. Heyhn intimates that the king grew 
“more moderate afterwards, and into a 
better liking of those opinions which he 
had laboured to condemn at the synod of 
Dort.” Life of Laud, 120. The court 
language, indeed, shifted so very soon 
alter this, that Antomo de Domims, the 
famous half-converted archbishop of Spa- 
lato, is said to have invented the name of 
doctrmal puritans for those who distin- 
guished themselves by holding the Cal- 
vinistic tenets. Yet the synod of Dort 


was m 1618, w^hile De Dominis left Eng- 
land not later than 1622. Buckingham 
seems to have gone very warmly mhj 
Laud’s ftcheme of excluding the Calvinists 
The latter gave him a list of divines on 
Charles’s accession, distiugmshing their 
names by 0 and P., for oithodox and 
puritan , including several tenets in the 
latter denomination, besides those of the 
qumquaiticular controversy, such as the 
indispensable observance of the Lord’s 
day, the mdiscnmination of bishops and 
presbyters, ho. Life of Laud, 119 The 
mfluence of Laud became so great, that 
to preach in favour of Calvinism, though 
commonly icputed to be the doctiine of 
the chunii, meurred punishment in any 
rank. Davenant, bishop oi Salisbury, one 
of the divmes sent to Dort, and reckoned 
among the principal theologians of that 
age, w'as reprimanded on his knees hefoie 
the pnv y council for this offence. ColUei , 
p 750 But m James’s xeigc the um- 
veisity of Oxford was decidedly CaUin- 
istic A preacher, about 1623, having 
used some suspicious expiessions, was 
compelled to recant them, and to main- 
tam the following theses in the divinity 
school Decretum piasdestmatioms non 
est conditionale — Gracia sufflciens ad * 
salutem non conceditur omnibus Wood, 
11 . 348 And I suppose it continued so in 
the next reign, so far as the university ’h 
opinions could be mamfested. But Laud 
took care that no one should be promoted, 
as far as he could help it, who held these 
tenets. 


2 D 2 
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The house of commons, especially in their last session, 
took up the increase of Arminianism as a public grieT- 
ance. It was coupled in their remonstrances with 
'ipopery, as a new danger to religion, hardly less terrible 
than the former. This bigoted clamour arose in part 
fiom the natoe of their own Cahunistic tenets, which, 
being still prevalent in the kingdom, would, inde- 
j)endently of all political motives, predominate in any 
popular assembly. But they had a sort of excuse for it 
in the close, though accidental and temporary, connexion 
that subsisted between the paitisans of these new specu- 
lative tenets and those of arbitrary power , the church- 
men who receded most from Calvinism being generally 
the zealots of prerogative. They conceived also that 
these theories, conformable in the main to those most 
countenanced in the chuich of Eome, might pave the 
way for that restoration of her faith which from so many 
other quarters appeared to threaten them. Nor was this 
last apprehension so destitute of all plausibility as the 
advocates of the two fii'st Stuarts have always pretended 
it to be. 

James, well instructed in the theology of the re- 
^ formeis, and inured himself to controversial 
catholics dialectics, was tar lemoved in point of opinion 
James towarcls ^he Eomish cieed. But 

he had, while in Scotland, given rise to some 
suspicions at the court of Elizabeth by a little clandes- 
tine coquetry with the pope, which he fancied to he a 
political means of disarming enmity.'^ Some knowledge 


d Winwood, vol. 1 . p 1,52,388, Lettres 
d'Ossat, i. 221; Birch’s Negotiations of 
i'Mmondes, p 36 These references do 
not relate to the letter said to have been 
lorged m the king's name and addresbcd 
to Clement VU I by ioid Balmenno But 
Baing, Hist of Scotland, ni 50,andBnch’s 
Negotiations, &c , 177, render it almost 
cei tain tn<*t this lettei as genuine, -which 
indeed has been generally believed by 
men of sense James -was a man of so 
little consistency or sincerity, that it is 
difficult to solve the pioblom of this clan- 
destine intercourse But it might very 
akely proceed from his diead of hemg 
excommunicated, and, in consequence, 
nssassmated. In a proclamataoru com- 


manding all jesiuts and pnests to quit the 
realm, dated m 1603, he declares himselt 
personally “ so much beholden to the new 
bishop of Borne for his kind office and 
piivate temporal carnage towards ns irf 
many things, as w e shall ever he ready 
to requite the same tow ards him as bishop 
of Home in state and condition of a secular 
prmcc” Hyuier, x\i 573 This is ex- 
plained by a passage in the Memoirs of 
buJy (1. 15) Clement Vlil , fhongh 
before Elizabeth’s dpath he had abetted 
the pi eject of placing Aiabella on the 
thione, thought it expedient, after this 
design had failed, to pay some court to 
James, and had refused to accept the 
dedication of a work written against him, 
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(if tMs, probably, as ell as Ins arowed dislike of san- 
guinary persecution, and a foolish leliance on ike trilling 
circunistanee that one if not both of kis parents hatl pro- 
fessed their rtdigion, led the English catholics to expect 
a great deal of indnlgenee, if nut support, at iiis hands. 
This lio]H‘ might receiee some eneonragement from his 
speech on opening the puiliament of 16(4, wheiein he 
intimated his design to levise and exjdain the penal 
laws, ■’•which the judg'es might pel haps,'’ he said, ‘mn 
times past, have too iigt>ronsly interpreted.” But the 
temper of those he addressed was very different. The 
catholics were disappointed by an a<it indicting new 
penalties on recusants, and ‘especially debarring them 
from educating their children according to their con- 
sciences.® The administration took a sudden 
^ turn towards severity ; the pnsons were filled, 
the penalties exacted, several sufiered death/ lavonrto- 
and the general helplessness of their condition 
impelled a few persons (most of whom had belonged to 
what was called the Spanish party in the last leign) to 
the gunpowder conspiracy, unjustly imputed to the ma- 
joiity of catholics, though perhaps extending beyond 

Iwsidc's, probably, some other courtesies dmary favour, had grown mightily m 
There is a letter fiom the king addressed nunibti, courage, aud influence,'’— “ It the 
to the pope, and probablv written ml GUJ, gospel shall quail, and popery prevail, 
among the Cottonian iISS , Vero, B. vi. 9, it will be imputed iinntipally linto your 
•which shows his diNpo&ition to coax and great counsellors, who either procure or 
coquet w ith the Babylonuin, against w horn yield to grant toleration to some ” James 
he so much inveighs m his punted works told some gentlemen who petitioned for 
It seems that Clement had so far pi e- toleration that tlie utmost they could 
sumed as to suggest that the prince of e.xpect was conmiance. Carte, iii. HI. 
Wales should he educated a catholic, This seems to have been what he intended 
which the king refuses, but not m so through his leigii, till importuned by 
strong a manner as he should have done Spam and Fiance to promise more 
I cannot lecollect whether this letter has 1 Jac I c 4. The penalties recu- 
been punted, though X can scaicely sup- sancy were partiailarlyhaid upon women, 
pose the < ontrary. Persons himself began w'ho, as I have observed m another place, 
to praise the works of James, and show adhered longer to the old religion than 
much hope ot what he would do Cotton, the other sex; and still more so upon 
Jul B. Vi those who had to pay for their scruples. 

The seventies against catholi(^ seem It was proposed m pailiament, hut •v^nth 
at first to have been practically mitigated, the usual fate of humane suggestions, 
Wmwood, 11 , 78. Aichbishop Hutton that husbands going to church should not 
wrote to Cecil, complammg of the tolera- be liable for their wives’ recusancy, 
tion granted to papisK while the pun- Cafte, 754 But they had the alternative 
tans were severely treated Id p 40 afterwards, by 7 Jac. 1. c 6, ot letting 
Lodge, in- 251 “The former," he says, their wives he in prison or paying lOL s 
“ partly by this round dealing with the month, 
puritans, and partly by some exliaur- f Lmgard, ix. 41, 55. 
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tkose wlio appeared in it.® "We cannot wonder tliat a 
parliament so nairowly rescued from personal destruc- 


s From companng some pa^^ages in 
air Charles Cornwallis s despatche^, Wiu- 
wood, vol 11 p* 143, 144, 153, with otheis 
in Birch’s account oi sir Thomas Ed- 
mondes’s negotiations, p. 233, et seq., it 
appears that the English catholics were 
looking torward at this time to some 
crisis m their favour, and that even the 
court of Spam was mfluenced by their 
hopes A letter from sir Thomas Parry 
to Edmondes, dated at PaxjJS, 10 Oct 
1605, IS remarkable “ Our pne'^ts are 
very busy about petitious to be exl ibited 
to the king’s majesty at this parliament, 
and some further designs upon refusal 
These matters are secretly managed by 
mtelligence with their colleagues m those 
parts where you reside, and with the two 
nuncios. I think it w ere necessary for his 
majesty’s service that you found means 
to have privy spies amongst them, to 
discover their negotiations Something is 
at present m hand amongst these despe- 
rate hypocrites, which I tnist God shall 
divert by the vigilant care of his majesty’s 
faithful servants and fnends abroad, and 
prudence of his council at home ” Birch, 
p. 233. There seems indeed some ground 
for suspicion that the nuncio at Brussels 
wms privy to the conspiracy ; though this 
ought not to be asserted as an historical 
fact IVliether the offence of Garnet went 
beyond misprision of treason has been 
much controverted The catholic writers 
maintain that he had no knowledge of 
the conspiracy, except by having heard it 
in confession But this rests altogether 
on his word, and the prevarication of 
which ho has been proved to be guilty (not 
to mention the damning circumstance 
that he was taken at Hendlip in conceal- 
ment along with the othei conspirators) 
makes it difficult for a candid man to 
acquit him of a thorough participation m 
their guilt Compare Townsend’s Accu- 
sations of Plistory against the Church of 
Rome (1825), p 247, coHtaming extracts 
from some important documents m the 
State Paper Office, not as yet published, 
with State Trials, vol ii ; and see Lin- 
gard, IX 160, &c. Yet it should be kept 
m mmd that it was easy for a few artful 
persons to keep on the alert by indistinct 
comm'inications a credulous multitude 


whose daffy food w^ns rumour, and the 
general httpes of the English Roraamsts 
at the moment are not evidence of their 
privity to the gunpowder-treason, which 
w'as probably contnved late, and imparted 
to very few. But to deny tliat there was 
such a plot, or, which is the same thing, 
to throw the w'hole on the contrivance 
and management of Cecil, as has some- 
times been done, argues great effrontery 
in those who lead, and great stupidity in 
tliose who follow. The letter to lord 
Monteagle, the discovery of the powder, 
the simultaneous rising m arms in War- 
wickshire, are as indisputable as any facts 
in history, ^\’hat then had Cecil to do 
with the plot, except that he hit upon 
the clue to the dark allusions m the letter 
to Monteagle, of which he was courtier 
enough to let the king take the credit ^ 
James s admirers have always reckoned 
this, as he did himself, a vast proof of 
sagacity, yet there seems no great acute- 
ness m Rie discovery, even if it had beer, 
his own. He might have recollected the 
circumstances of his father’s catastrophe, 
which would naturally put him on the 
scent of gunpowder In pomt of fact, 
how'ever, the happy conjecture appears to 
he Cecil’s Wmwood, u 170. But had 
he no previous hmt > See Lodge, in 301. 

The earl of Northumberland was not 
only committed to the Tower on suspi- 
cion of pnvity m the plot, but lay four- 
teen years there, and paid a fine of 
11,000Z i^by composition for 30,000Z), 
before he was released Lmgard, ix. 89. 
It appears almost incredible that a man 
of his ability, though certainly of a dan- 
gerous and discontented spirit, and rather 
destitute of religion than a zealot for po- 
pery, which he did not, I believe, openly 
profess, should have mingled m so fiagi- 
tious a design. There is indeed a re- 
markable letter m Wmwood, vol in 
p 287, which tends to corroborate the 
suspicions entertained of him But this 
letter is Irom Salisbury, his inveterate 
enemy Every one must agree that the 
fine imposed on this nobleman w'as pre- 
posterous Were we even to admit that 
suspicion might justify his long imprison- 
ment, a participation in one of the most 
atiociouR conspnacies recorded m history 
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tion entleavtnireci to draw tlie cord still figliter re mud 
« these dangerous enemies. The statute passed on this 
occasion is hy no means more harsh than might be 
expected. It recpiired imt only attendance on worship, 
but partieipatiim in ihe communion, as a test of con- 
forinity, and gave an option to tlie hing of taking a 
penalty of 2QL a month from recusants, or two thiids of 
their lands. It pi escribed also an oath of allegiance, 
the refusal of which incurred the penalties of a prse- 
munire. This imported that, notwithstanding any sen- 
tence of depriTiition or excommunication by the pope, 
the laker would bear true allegiance to the king, and 
defend him against any conspnacies which should be 
made by leason of such sentence or otherwise, and do 
his best endeavoui' to disclose them ; that he from his 
heart abhoired, detested, and abjured as impious and 
heretical the damnable doctrine and position that princes 
excommunicated or deprived by the pope may he de- 
posed or muideied by their subjects, or any other what- 
soever ; and that he did not believe that the pope or 
any other could absolve him from this oath.^ 

Except by cavilling at one or two words, it seemed 
impossible for the Eoman catholics to decline so reason- 
able a test of loyalty, withont justifying the woist 
suspicions of protestant jealousy. Most of the secular 
priests in England, asking only a connivance in the 
exercise of their ministi}^, and aware how much the 
good work of reclaiming their apostate countin^men was 
retarded by the political obloquy they incurred, would 
have willingly acquiesced in the oath. But the court 
of Eome, not yet receding an inch from her proudest 
claims, absolutely forbade all catholics to abjure her 
deposing power by this test, and employed Bellarmine 
to prove its unlawfulness. The king stooped to a 
literary controversy with this redoubted champion, and 
was prouder of no exploit of his life than Ms answer to 
the cardinaTs book, by which he incurred the contempt 
of foreign courts and of all judicious men^ Though 

was, if proved, to be more severely pu- 9T j Aikln, L 319. It is observed by Col- 
msbed ; if unproved, not at all her, ii 695, and indeed by the king him- 

h SJ'ac.lc 4,5 self, in his Apology tor the Oath ot 

I Carte, lii. T82; Colher, 690; Butler’s Allegiance, edit 1619, p 4S, tibat Bellar- 
jMemoirs of Catholics; Lingard, vol ix. mine planaly ccaifouncis the oath of alls- 
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neither the miirderons conspiracy of 1605, nor this 
refusal to ahjnre the principles on which it was founded, 
could dispose James to pcisccution, or ercn render the 
papist so ohnoxions in his eyes as the pniitan, yet he 
wa>s long aveise to anything like a general remission of 
the iieiial laws, in sixteen instances after this time tlie 
sanguinary enactments of his predecessor were enforced, 
but only perhaps against priests who refused the oath ; ^ 
the catholics enjoyed on the whole somewhat more 
indulgence than before in respect to the private exercise 
of tlieir religion; at least enough to oifend narrow- 
spirited zealots, and fuinish pretext for the murmurs of 
a discontented parliament, hut under condition of paying 
compositions for recusancy — a regular annual source of 
revenue, which, though apparently trifling in amount, 
the king was not likely to abandon, even if his notions 
of prerogative and the geneially received prejudices of 
that age had not determined him against an express 
toleration. “ 

In the course, however, of that impolitic negotiation, 
which exposed him to all eyes as the dupe and tool of 
the court of Madrid, James was led on to promise con- 


giauce uitli that of supremaoy. But 
this cannot he the whole of the case 
It lb notonous that Bellaimine protested 
against any denial of the pope’s deposing 
power. 

k Lingard, ix 215 Drury, exeiuted 
in 1607, was one of the twelve piiestb 
who, in 1602 had signed a declaration of 
the queen s right to the crown, notwith- 
standing her excommunication But, 
though he evidently wavered, he could 
not be duced to say as much now m 
order to save his life State Trials, ii. 
35B. 

^ Lord Bacon, wise m all things, al- 
ways rect mmended mildness towaids re- 
cusants In a letter to Villiers, m 1616, 
advises that the oath of supremacy 
uld by no means be tendered to recu- 
sant magistiates m Ireland; “the new 
plantation ol protestants,” he says, “must 
mate the other party in time " Vol n, 
p. 530. This has not indeed proved true ; 
yet as much, perhaps, for want of follow- 
ing Bacon s advice, as for any other cause. 
He washed for a lihe toleration m Eng- 


land But the king, as Buckingham lets 
him know, was of a quite contrary opi- 
nion , for, “ though he ivould not by any 
means have a more severe course held 
than hib laws appoint m that case, yet 
there are many reasons why there should 
be no mitigation above that which his 
laws have exerted, and his own con- 
science telleth him to be He atter- 
wards piofesses “ to account it a baseness* 
m a prince to show such a desire of the 
match [this was m 16i7] as to slack any- 
thing m his couise of government, much 
moie m propagation of the religion he 
professeth, ior fear of giving hmderance 
to the match thereby.” Page 562 What 
a contiast to the behaviour of this same 
king SIX years afterwards ' The commons 
weie always dissatisfied wnth lenity, and 
complained that the lands of recusants 
were undervalued, as they must have 
been, if the king got only 6000i. per an- 
num by the compositions Debates in 
1621, vol 1 p 24, 91 But he xalued 
those m England and Ireland at se.oofli. 
Lmgaid, 215, irum Uaiuwicke Papeis 
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cessions Oir -wlncli liis prr4estant snHjecis were ill pre- 
pared. That court had wrought on his loohle mind hy 
ailVcTcd CiAiicss uhont the infantas man iage, with two 
piivate aims, to sectue his neutiality in the %\ar of the 
Tahitinate, and to obtain better terms for ibc English 
catholics. Fully successful in both ends, it pn‘- 

bably iiave at length periiutlcd the union to take ]dacc, 
had not Biudcingham s lash insolence broken off the 
tretity , but 1 am at a loss to perceive the sincere and 
even generous conduct whi<h some hav(^ iouiul in the 
Spani^h council duiing this negotiatnai.” The king 
acted with such culpalile weakness as even in him 
excites our astonishment. Buckingham, in his first 
eagerness ft>r the man iage, on aiming in Spain, wrote 
to ask if the king would acknowledge the pope’s spiiitual 


^ Tlie alisiird anti IiigMv blamoable 
conduct uf UiiekuiLh ira lia-^ created a pre- 
ludice in favtun of flie touit of I\Iadrid 
That they desired tiie marnapre h easy to 
he Ixilirnf'd, hut that they i\<iuld have 
ever smcciolj ro-operated tortheustura- 
tion of the Palatinate, or exen \vithdravi,n 
the Spanish troo)>s Irnm it, is nnther 
rendered probable by the gmieial policy 
of that go\ eminent, nor by the conduct 
It piirsned m the negotiation Cumpde 
Hardwu ke stale Papei s, v ol i. , Cabala, 1, 
et post , Howelhis Lettcis. , CIaiend<.»n 
State Papeib, vol. i ad mitiuin, especially 
p 13. 

A very cunous paper in the lattei col- 
lection, p 14, may be thought, perhaps, 
to thiov a light on Buckingliain’is pro- 
jects, and account m somemeasUH* for his 
sudden enmity to Spam. Dunng his 
residence at Madrid m 1{}23, a secietary 
who had been disbatisfied with the couit 
revealed to him a pretended seciot dibco- 
very ot gold-rnmeb in a pai t of Amenca, 
and suggested that they might be eabily 
possessed by any asbocuition that could 
command seven or eight hundred men; 
and that, after having made such a settle- 
ment, It would be easy to take the 
Spanish flotilla and attempi. the conque&t 
of Jamaica and St Uommgo. This made 
so gieat an impression on the mind of 
Buckingham, thatlong afterward^, m 1628, 
he entered into a contract with Gustavus 
Adolphus, who bouna nimselt to defend 
him against all ojiposeia. id the possession 


of these mines, as an absolute prince and 
S(>\eieign, on condition ot iccenmg onc- 
tenlhot the profits; pntmising especially 
Ins aid agaiiiat any puritans vho might 
attick him horn Baihadoes or clseuheie 
and to furnish him vith four thousand 
men and sia. ships of var, to be paid out 
of the revenue ot the mines 
This IS a \tr>' strange document, it 
genuine It seems to show that Buck- 
ingham, aware ot his unpopularity m 
England, and that sooner or later he must 
fall, and led away, as so many were, by 
the expectation ot immense wealth in 
Amenca, had contrived this arrangement, 
which was probably intended to take 
place only m the event ot his banishment 
iiom England The share th it Gustavus 
appears to have taken m so wild a plan 
IS rather exliaoidinary, and may expose 
the whole to some suspicion It is not 
clear howr this came among the Clarendon 
papei s , but the endorsement runs— “ Pre- 
sented, and the design attempted and m 
some measure attained by Cromw^ell, 
anno 1652” I should conjectuie there- 
fore that some spy of the king s procured 
the copy from Cromwell’s papers 
I have since found that Harte had seen 
a sketch of this treaty, but he does nut 
tell us by what means. Hist Gust 
Adolph. 1 . 130. But that prince, m IG27, 
laid before the diet of Sweden a plan foi" 
estabhshmg a commerce with the West 
Jndies ; foi which sums of money were 
subscribed. TA 143. 
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stipreinac j, as tlie surest means of success. J ames pro- 
fessed to be shocked at this, but offered to recognise his 
jurisdiction as patriarch of the west, to whom ecclesias- 
^tical appeals might ultimately be made : a concession as 
incompatible with tlie code of our proles tant laws as the 
former. Yet with this knowledge of his favourite’s dis- 
position, he gave the prince and him a written promise 
to perform whatever they should agiee upon with the 
court of Madrid.® On the treaty being almost concluded, 
the king, prince, and privy council swore to observe 
certain stipulated articles, by which the infanta was not 
only to have the exercise of her religion, hut the educa- 
"^tion of her children till ten years of age. But the king 
was also sworn to private articles : that no penal laws 
should be put in force against the catholics, that there 
should be a perpetual toleration of their religion in 
private houses, that he and his son would use their 
authority to make parliament confirm and ratify these 
articles, and revoke all laws (as it is with strange lati- 
tude expressed) containing anything repugnant to the 
Roman catholic religion, and that they wonld not con- 
sent to any now laws against them. The prince of 
Wales separately engaged to procure the suspension or 
abrogation of the penal laws writhin three years, and to 
lengthen the term for the mother’s education of their 
children from ten to twelve years, if it should be in his 
own power. He promised also to listen to catholic 
divines whenever the infanta should desire it.^ 

These secret assurances, when they were whispered 
in England, might not unreasonably excite suspicion of 
the prince’s wavering in his religion, which he contrived 
to aggravate hy an act as imprudent as it was reprehen- 
,sible. During his stay at Madrid, while his inclinations 
were still bent on concluding the marriage, the sole 
apparent obstacle being the pope’s delay in forwarding 
the dispensation, he wrote a letter to Gregory XY., in 


° Hardwicke Papers, p 402, 411, 417 lies, entered into by the prince and 
The very cunous letters m this collection Buckingham , but on full deliberation in 
relative to the Spanish match are the the council, it was agreed that he must 
vouchers for my texh It appears by one adhere to his promise This rash promise 
of Secretary Conway’s, since published, was the cause of his subsequent prevan* 
Ellis, ill. 154, that the king was in great cations. 

distress at the engagement for a complete P Hardwicke Papers; Bmhworth. 
itamunlty from penal laws for the catho- 
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reply to one recehinl from Him, in language evidently 
intended to give an iinpie.ssiun of lib fuvotirLle dispo- 
sHioiis ti awards tlic Konuin fairli. The whole tenor cf 
his subsequent Hfti must have satisfied every leasonable 
inquirer into our histuiy of fliailesb real attachment to 
the Anglican church : nor could he have had any other 
aim than facilitate his aiTangements \nth the court of 
*Robic by this dei option. It would perhaps be uncandKl 
to judge severely a want of ingennousness which youth, 
love, and bad counsels ma}^ extemiate; yet I cannot 
help remai king that the letter is written with the pie- 
cautions of a veteran in dissimulation ; and while it 
is full of what might raise expectation, contains no 
special pledge that he could be called on to redeem. 
But it was rather presumptuous to hope that he could 
foil the subtlest masters of artifice with their 
weapons.^ 

James, impatient for this ill-omened alliance, lost no 
time in fulfilling ,Ms private stipulations with Spain. He 
published a genei al paidon of all penalties already in- 
curied for lecusancy. It was designed to follow this 
up by a proclamation prohibiting the bishops, judges, 
and other magistrates to execute any penal statute against . 
the catholics. But the lord-keeper, bishop Williams, 
hesitated at so unpopular a stretch of power.*" And, the 
rupture with Spain ensuing almost immediately, the king, 
with a singular defiance of all honest men’s opinions, 


*1 Hardwioke Papers, p 452, -ssbere 
the letter is punted in Latin The 
translation, in Uilson, Rushworth, and 
Cabala, p. 214, is not by any means 
exact, going in seveial places much be- 
yond the original. If Ilnrae knew no- 
thing but the translation, as is most 
probable, we may well be astonished at 
his way of dismissing this business ; that, 
“ the prmoo having received a very civil 
letter from the pope, he was induced to 
return a very civil answer Clarendon 
saw it in a diOferent light Clar. State 
Papers, li. 337. 

Urban VlII. had succeeded Gregory 
XV- before the arrival of Chailes's letter 
He answered it of course in a style of 
approbation, and so as to give the ut- 
most meaning to the pnnee’s compli- 


ments, expressing his satisfaction, “ cum 
pontificem Romanum ex officii genere 
a)lere pnneeps Bntannus inciperet, &c 
Rushworth, vol. i p. 98 
It is said by Howell, who was then on 
the spot, that the prmce never used the 
service of the church of England while 
he was at Madnd, though two chaplains, 
church-plate, &c., had been sent over 
Howell’s Letters, p. 140 Bristol and 
Buckingham charged each ••other with 
advising Charles to embrage the Romish 
religion ; and he himself, m a letter to 
Bristol, Jan. 21, 1625-6, imputes this to 
him in the most positive terms. Cabala, 
p. 17, 4to- edit As to Buckingham i. 
willingness to see this step taken, thcro 
can, I presume, be little doubt 
*■ Rushworth ; Cabala, p 19. 
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tlio-ogli file secret articles of tlie late treaty liad become 
generally knowm, declared, in bis first speecli to parlia- 
ment in 1624, tbat be bad only tbonglit good some- 
times to wink and connive at ibe execution of some 
penal laws, and not to go on so rigorously as at other 
times, but not to dispense -^ntb any, or to forbid or alter 
any, tbat concern leligion, be never permitted or yielded, 
be never did tbink it with bis heart, nor spoke it v/itb 
bis mouth 

When James, soon after this, not yet taught by ex- 
perience to avoid a bomisb alliance, demanded the band 
of Hem let ta Maria for bis son, Richelieu thought him- 
self bound by policy and honour as well as religion to 
obtain the same or gi eater advantages for the English 
catholics than had been promised in the former nego- 
tiation. Henrietta was to have the education of her 
children till they reached the age of twelve ; thus were 
added two years, at a time of life when the mind be- 
comes susceptible of lasting impressions, to the term at 
which, by the treaty with Spam, the mother’s superin- 
tendence was to cease.‘ Yet there is the strongest reason 
to believe that this condition was merely inserted for the 
honour of fche French ciovui, -with a secret understanding 
that it should never be executed."" In fact, the royal 
children were placed at a veiy early age under protestant 
governors of the king’s appointment ; nor does Henrietta 
appear to have ever insisted on her right. That James 
and Charles should have incurred the scandal of this 
engagement, since the articles, though called private, 
must be expected to transpire, without any real inten- 
tions of performing it, is an additional instance of that 
arrogant contempt of public opinion which distinguished 
the Stuart family. It was stipulated in the same private 
articles that prisoners on the score of religion should 
be set at liberiy, and that none should he molested in 
future.'^ These promises were irregularly fulfilled, ac- 

® Pari Ilist. 1375 Both houses, Kensms^ton (better loio'wn afterwards as 
however, joined in an addiess that the earl of Holland), the long’s ambassador 
laws against recusants might be put m at Pans for this marnage treaty ; in the 
execution Id 1408. And the commons appendix to Clarendon State Papers, vol 
returned again to the charge afterwards ii p v vin ix. 

Idem, 1484 * Hardwicke Papers, i. 536. Birch, 

t Bushworth. m one of those volumes given by bnn to 

“ See a series of letters from lord the British Museum (and which ough* 
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corcliiiir to ilic tonus uii wlncli PharleK stood vitli Ills 


Lrotlier-iii-i aw. oi no times 

to be pwltbilj*''! :u\Muii35ir In li\<jot\n ip- 
tonlittit), ius Ju.itit lal t xivdiib fn^ii 
the I1\IS. di ‘•p Ut h' -I .'t Uhi‘n-, tJie 
French !i‘' , \Ui3i!i lUii'iii.u** th*^ 

negntntiuiL The piiins it 'fM-oss 
off fmm ruuitinr the le- 

qiimiig tint tin* Lii.,h-h uUhuiu tkr-iv 
fehouW icpte^uit tnhun their .ipprulut.uu 
ot the mairiagt' He mlitnuod that 

the cauimil hud nbtained teiins ineth 
more fa\».aiiabie lor the catht-lki than 
m the Spannh treat \ la sliurt, ilny 
evidently fancied thenisenis to ba\o 
gamed a full atsiiwiae td toleiatnm; 
nor could the mahh lia\c bt»en ellnted 
on any other terms i'he Fi etith iminstei 
v.iitf*s to Lniiib XllI fiom I ondon, 
Octubei 6, lG‘<2t, that he bad obtained a 
hupersetleas oi all piosecuiionb, moie than 
themseUes expected, or could luice be- 
iiex’cd possible ; en summe, un acte tres 
publique, et qui tut lesolu en plem con- 
.ed, le dit loi I’liyunt avbcmble expres 
pour cela le jour d hiei ” The pope 
agreed to appoint a bidiop for Knuland, 
nominated by the king of Fiunto Oct 22 
The oath of allegiance, lam ever, was a 
stumbling-hlock , the king could not 
change it by Ins own authontj’ and esta- 
blish another in puiliamcnt, “ on la tac- 
tion des puntains predominc, de soite 
quhls pexiveiit cc qu'ils \ eulerit ” Buck- 
ingham however promised “de nous fane 
obtemr I’assurance qne vutre majObte 
ddsire tant, que k-s catholiques de ce pais 
ne seront jamais mquiete's pour la laison 
dn serment de fidelity, du quel votre 
majestd a si sou vent oui parler ” Dec 22 
He sjieaks the same day of an audience 
he had of king James, w^ho promised 
never to persecute his catholic subjects, 
nor desne of them any oath winch spoke 
of the pope’s spiritual authority, “mais 
spulement un acte de la rcconnoissance 
de la domination tcmporelle que Dieu lui 
a donnde, et qu’ils auroiont en considd- 
ratior de votre majestd, et de la conhance 
que vous prenez en sa parole, beaucoup 
plus de liberte quhls n'auroient eu en 
vertu des articles du traitd d’Espagne ” 
The French advised that no parliament 
should be called till Hennetta should 
come over, “ de qui la presence serviroit 
lie bride aux puntains.’' It is not won- 


genertil oiders %vere 

del fill, with all tins crood-wiU on the 
pan of tlu'ir CMut, that the Engli-'h 
cathola ^ should now -end a hdtet to re- 
«pie-t the gmiitiii'!, of the dnpeiisatiftin 
A lew d IV- aiti 1, Dr*i 2i). theaiaha-wador 
ai iiouruis the kniu’^ letter to the arch- 
^l'^hop',, dinvtn'c: them to sU.jt the pro- 
vetutionof cathola-, the enUigeiueiit of 
piisoiu r> lilt the hop o} i« ligit.n.and the 
cMitlen promiM s ot tia* kmg and pnuce 
to let the cath'dies eo^.t'^ moie liberty 
than they would ha\e hid hyxirtueof 
the tieaty with t^»am On the credit of 
this Louis wrote on the 23id of Jannarj’', 
to request six f*r entht ships ot war to 
employ against Soubise, the chief of the 
Ilugoiiuts, with which, as is well known, 
Chailos complied in the trisiinigstimmei 

The king’s letter above mentiuned does 
noU I believe, aiipeai. But his ambas- 
saduis, Cai lisle and Holland, had pro- 
nn«ed in his name that he would give a 
w ntten promise, on the w ord and honour 
of a king, which the prince and a secre- 
tary of state should also sian, that all 
Ins Boman catholic subjects should tnjoy 
more fieedom as to then religion than 
they could have had by anv articles agreed 
on with Spam, not being molested in 
their persons or piopeityfor their pro- 
fo-^ion and e\crci-e of their leligion, 
provided they used their libeity with 
model atiou, and lendcied due submission 
to the king, who would not foice them 
to any oath contrary to their religion. 
This was signed ISth Hov. Hardw. 
Pap 546 

Yet after this concession on the king's 
part the French cabinet w'as encouraged 
by it to ask for a “direct and public 
toleration, not by connivance, piomise, r»r 
dciit secret, but by a public notification 
to all the Roman catholics, and that of 
all his majesty s kingdoms whatsoever 
confirmed by his majesty’s and the 
prince’s oath, and attested by a public act, 
whereof a copy to be dehveied to the 
pope or his mimster, and the same to 
bind his majesty and tlie pimee’s suc- 
cessors for ever ” Id. p. 552 The ambas- 
sadors expressed the strongest indignation 
at this pioposal, on which the French did 
not think fit to insist In all this 
wretched negotiation James was as much 
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, to suspend all penal laws against papists ; again, by 
capricious change of policy, all officers and judges are 
directed to proceed in their execution ; and ibis seTerity 
gave place in its turn to a renewed season of indulgence. 
If these alternations weie not very satisfactoiy to the 
catholics, the whole scheme of lenity displeased and 
alarmed the protestants. Tolerance, in any extensive 
sense, of that proscribed worship, was equally ahhoirent 
to the prelatist and the puritan; though one would have 
winked at its peaceable and domestic exercise, which 
the other was zealous to eradicate. But, had they been 
capable of more liberal reasoning upon this subject, 
there was enoiigh to justify their indignation at this 
attempt to sweep away the restrictive code established 
by so many statutes, and so long deemed essential to 
the security of their church, by an unconstitup'onal ex- 
ertion of the prerogative, prompted by no more worthy 
motive than compliance with a foreign power, and tend- 
ing to confirm suspicions of the king’s wavering hetweer 
the two religions, or his indifference to either. In the 
very first months of his reign, and while that paili ament 
was sitting which has been reproached for its parsimony, 
f he sent a fleet to assist the French king in blocking up 
the poit of Eochelle ; and, with utter disregard of the 
national .honour, ordered the admiial, who reported that 
the sailors would not fight against protestants, to sail to 
‘ Dieppe, and give up his ships into the possession of 
France y His suhsequent alliance vdth the Plugouot 
party in consequence merely of Buckingham's unwai- 
rantahle hostility to France, founded on the most extra- 
ordinary motives, could not redeem, in the eyes of the 
nation, this instance of lukewarmness, to say the least, 


the dupe as he had been in the former, 
expecting that France would assist in the 
recovery of the Palatinate, towards which, 
in spite of promises, she took no steps 
Bichelieu had said, “Donnez-nous des 
pr^tres, et nous vous donnerons des 
c50lonels.'^ Id. p 538 Charles could 
hardly he expected to keep his engage- 
ments as to the catholics, when he found 
himself so grossly outwitted 
It was during this marriage-treaty of 
1624 that the archbishop of Embrun, as 


he relates himself, in the course of several 
conferences with the king on that suhgect 
was assured by him that he was desirous 
of re-entenng the fold of the church. 
Wilson in Kennet, p ^86, note hy Well- 
wood. I have not seen the original pas- 
sage ; hut Dr Lmgard puts hy no means 
so strong an interpretation on the king’s 
words, as related hy the archbishop • vol 
IX. 323 

y Kennet, p vi , Bushworth , Lmgaid, 
IX 353; Cabala, p 144. 
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m file geiient! catise tlie Beformation* Later ages Imvo 
had laeaiis rstiiiiatieg the attiiehiiient uf iliarles the 
Firjst fo prutesifoitiMii, which his euiitempi>rurk*.s in that 
eailj periisd td his reign did nut eniuy ; and this has led 
boine to treat the apprehensions of parliament as either in- 
sincere or preposteionsiy nnjiist, Jhit can this he fairly 
pretended !y any one who itas acquainted himself with 
the com se of juuceedirigs on the SSpanisli marriage, the 
whole of whu‘h uas revealed hy tiie earl of ihistol to 
the house of hmis *r 'Was theie nothing, again, to excite 
alarm in the fietpient conveisiuns of peisuns of high 
rank to popeiy, in the mure dangerous partialities of 
many lauie, in the evident bias of certain distinguished 
chmehmeu ttmets rejected at the iiefoimation ? The 
course pursued v ith respect to religious matters after the 
dissolution of parliament in 1621), to which 1 shall pie- 
sentiy advent, did by no means show^ the misgivings of 
that assembly to hax^e been ill founded. 

It was neither, however, the Arminian opinions of the 
higher cleigy, nor oven their supposed leaning unconstuti- 
to wards those of Home, that chiefly rendered 
them obnoxious to the commons. They had by thci high- 
studiously inculcated that resistance to the 
commands of rulers was in every conceivable instance 
a heinous sin , a tenet so evidently subversive of all civil 
liberty that it can be little worth while to argue about 
right and privilege, wherever it has ohtamed a real hold 
on the understanding and conscience of a natron. This had 
very early been adopted hy the Anglican reformers, as a 
barrier against the disaffection of fliose wdio adhered to 
the ancient religion, and in order to exhibit their own 
loyalty in a more favourable light. The homily against 
wilful disobedience and rebellion was written on occa- 
sion of the rising of the northern earls in 1569, and is 
full of temporary and even personal allusions.'' "But the 


* **Go<X alloweth (it is said m this 
homily, among other passages to the samo 
efiect) neither the dignity of any person, 
nor the multitude of any people, nor the 

weight of any cause, as sufficient for the 
which tlie subjects may move rebellion 
against their pnnoes " The next sentence 
oontams a hold position. “ Turn over and 
lead the histones of all nations, look over 


the chronicles of our owm count! y, call to 
mind so many rehelhona of old time, and 
some yet fredi m memory , j-e shall not 
find that God ever prospered any rebel- 
lion against their natural and lawful 
prince, hut contranwise, that the lebels 
were overthrown and slam, and such as 
were taken prisoners dreaihully exe- 
cuted.” They illustiate their docinne hv 



1:16 


aXGOXSTITUTIOXAL TENETS OF Chap. VIE 


same doctrine is enforced in otlieivs of tliose cunipohitions, 
wMcli enjoy a kind of lialf anthurity in tlie EnglisL 
clinrcli. it is laid down in tlic canonb of conYoeutioii in 
1606. It is veiy fre<xnent in the writings of English 
divines, those especially who %veie miioh about the conii:. 
And an milncky picacher at Oxtbid,^ named Knight, 
about 1622, having llnovim out some intimation that sub- 
jects oppressed by their pnnee on account of leligion 
might defend themselves by aims, that university, on 
the king's highly ressenting such heresy, not only dtm- 
sured the preacher (wlio had the audacity to observe that 
the king by then sending aid to the Fiench liugonuts 
of Eochelle, as was rumoured to be designed, had sanc- 
tioned his position), but pronounced a solemn decree 
that it is in no case lawful for subjects to make use of 
force against theii princes, nor to appear ollensively or 
defensively in the field against them. All persons pro- 
moted to degrees were to subsciibe this article, and to 
take an oath that they not only at present detested the 
opposite opinion, hut would at no future time enteitain 
it. A ludicious display of the folly and despotic spirit 
of learned academies I"" 

Those however who most strenuously denied the 
abstract right of resistance to unlawful commands were 
by no means obliged to maintain the duty of yielding 
them an active obedience. In the case of leligion, it was 
necessaiy to admit that God was rather to he obeyed than 
man. E or had it been pretended, except by the most 
servile churchmen, that subjects had no positive rights. 


the most preposterous example I have 
ever seen alleged m any book that of the 
Virgin Mary, who, “being of the royal 
blood of the ancient natural kings of 
Jewry, obeyed the proclamation of Au- 
gustus to go to Bethlehem This obedience 
of this most nohle and most virtuous lady 
to a foreign and pagan prince doth well 
teach us, who in comparison of her are 
both base and vile, what ready obedience 
we do owe to our natural and giacious 
sovereign ” 

In another homily, entitled ‘ On Ohe- 
dience,' the duty ot non-resistance, even 
in defence of religion, is most decidedly 
mamtamed; and in such a manner as 
might have been nconvenient n case of 


a popish successor Hor was this theory 
very consistent with the aid and eonii- 
tenanoe given to the United Provinces 
Our learned churchmen, however, cared 
very little for the Dutch They were 
more puzzled about the jMaccabees. But 
that knot is cut in bishop Ovei all's Cen- 
vocation Book by denying that Antiochus 
Epiphanes hud law t ul possession oi Pales- 
tme— api oposi tion not easy to be made on L 
CoUiei, 724 Neal, 495. Woods 
History of the University of 0-xfoid, ii 
341. Knight was sent to the Gatehouse 
piison, where he remained two years. 
Laud was the chief cause ol* this severity, 
It we may believe Wood, and his own 
diary seems to coujBxm this 
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in belialf of tliey luiglit decliBC compliance witfe 

iilegnl rt*?piiisitions. H'iiis buwev{*r 5vas oj^cnly asseiTed 
ill the reign of Clxarle?;. Tliuhe 'who tiTummI iiie general 
loan of l^>2r) had to encuimter assaults from very dilierent 
quarters, and were not only imprisoned, Imt pleached at. 
Two sermons by Sihthoip and 3Iain waring exeired pai- 
iienlar attention. These men. <‘{iger for preferment, which 
they kn(‘W the readiest method to altain, ianght that the 
king might take the .subjects money at bis pleasnie, and 
that no one might lefnsc his demand, on ])cnalty of dam- 
nation. Parliaments/’ said Main waring, ‘ were not 
ordained to coiitiibnie any light to the king, but fur the 
more equal imposing and moie easy exacting of that 
which imto kings doth appeiTain by natural and oiiginal 
law and jnslice, as their proper inheritance annexed to 
their iiiq»erial croAviis from their biith.”'" These extra- 
vagances of rather obscure men would have passed with 
less notice if the goveiinnent had not given them the 
most indecent encouragement. Abbot, archbishop of < 
Canterbuiy, a man of integrity, but upon that account, 
as well as for his Calvinistic paiiialities, long since 
obnoxious to the couiiiers, refused to license Sibthorp’s 
sermQii, alleging some unwarrantable passages which it 
contained. For no other cause than this, he was se- 
questered from the exercise of his archiepiscopal juris- 
diction, and confined to a country house in Kent.*^ The 


b Pari- Hisi 811, 395, 410, &c Ken- 
net., p. 30 Collier, ‘<'40, 14Z This his- 
toiian, though a nonjuror, is Englibhman 
enough to blame the doctrines of Sih- 
thorp and Mamwanng, and, coiihistently 
with his high-church principles, is dis- 
pleased. at the suspension of Abbot by the 
king’s authority. 

® State Trials, ii 1419 A few years 
before this, Abbot had the misfortune, 
while Imntingdecr m a nobleman’s park, 
to shoot one of ihe keepers with his cross- 
bow. Williams and Laud, who then acted 
together, with some others, affected 
scruples at the archbishop’s continuance 
in his functioiji, on pretence that, by some 
old canon, he had become irregular m 
conse<iuence of this acmdental homicide; 
and Spelman disgraced himself by writing 
a trealdse in support of this doctrine 
tTames, however, had more sense than the 
TOL. i. 


antiquary, and less ill-nature than the 
chmehraen; and the civilians ga\e no 
countenance to Williams’s hypocntical 
scruples Hacket’s Life of Williams, p. 
651 Biogiaph Biitaun, art Abbot. 
Spelman’s Works, pait 2, p. 3. Aikin’s 
James I , lu 259 Williams's real object 
was to succeed the archbishop on hia 
degradation 

It may be remarked that Abbot, though 
a very worthy man, had not always been 
untainted by the air of a court. He had 
not scrupled giossly to flatter the king 
(see his article m Biograph. Brit, and 
Aikm, 1 368) ; and tells us himself that 
he introduced Villiers m order to sup- 
plant Somerset; which, though well 
meant, did not become his function. Even 
m the delicate business ot promising 
toleration to the catholics by the secret 
articles of the tieaty with Spam, he gave 
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mum of commons, aftei' many complainis of fbose eeele* 
siasties, proceeiled against Mainwaring by im- 

peachment at iho bar of the lords* lie was conileiiined 
to par a fine of 1000/., to be snspondecl fur three years 
from his ministry, and to he incapable of holding any 
ecclesiastical dignity. Yet Ihe king almost immediately* 
paidoned Main waring, who became in a few yeai'S a 
bishop, as Sihthorp wRvS promoted to an inferior dignity/^ 
There seems on the whole to be veiy little groniid 
Geneiai for censuTO in the proceedings of this illns- 
temaikb. trioTis parliament. I admit that, if we believe 
Charles I. to have been a gentle and beneficent monarch, 
incapable of hai homing any design against the liberties 
of his people, or those who stood forward in defence of 
^ their privileges, "wise in the choice of his counsellors, 
and patient in listening to them, the commons may seem 
to have earned their opx)osition to an unreasonable 
length. But, if he had shown himself possessed with 
vSiich notions of his own preiogative, no matter how de* 
rived, as could bear no efiective control from fixed law% 
or from the nation’s representatives ; if ho was hasty 
^ and violent in temper, yet stooping to low arts of equi- 
vocation and insincerity ; whatever might be his estim- 
able qualities in other respects, they could act, in the 
main, no otherwise than by endeavonriiig to keep him 
in the power of parliament, lest his power should make 
parliament bnt a name. Every popular assembly, truly 
zealous in a great cause, will display more heat and 
passion than cool-hlooded men after the lapse of centuries 
may wholly approve.'" But so far were they from en- 


satisfaction to tbe king (Hardivicke Pa- 
pers, i. 428), Vi’hicti could only be by 
compliance Tins sho\vs that tbe letter 
in Ensbi^ortb, asenbed to tbe archbishop, 
deprecating all such concessions, is not 
gcmime In Cabala, p. 13, it is pnntcd 
^ itb tbe name of the arcbbisjiop of York, 
Mathews 

d The bishops were many of them 
mere sycophants of Buckingham Besides 
Laud, Williams, and Heile, one Field, 
bishop of Ulandaft, was an abject corn- 
tier. See a letter of his in Cabala, p 
118, 4to edit Mede says {VlUx May, 
1626), “I am sorry to hear they (the 
bishops) are so habituated to flattery that 


they seem not to know of any other dutj' 
that belongs to them ” See Ellis’s Lettei s, 
ill 223, for the account Mede gives of the 
manner m which the heads of houses 
forced the election of Buckingham as 
chancellor of Cambridge, while the im- 
peachment w-as pending against him. 
The junior mastei s of arts, how ever, made 
a good stand, so that it was earned 
against the earl of Berkshire only by 
three voices , 

® Tho‘?e w ho may be inclined to dis- 
sent from my text will perhaps bow to 
their favouiitc Clarendon He says that 
m the three first parliaments, though 
there w’ere “ seveial distempered speeches* 
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as (iiir Tcjit ^vritt^rs pretend, on the jii^t 
powers of a limited monarch, that they doimt appear to 
h^ve ei)neei\ed, they at least liever hinted at, the se* 
ciirities wit hunt which all they had obtained or (litempted 
would 1 HiCN >mo imiHectnal. ]S < > mie meial >er of that lit aise, 
in the nimost wiirmih of debate, is rcc‘unled to law flip,- 
gestcd the abolition of the court of star-ch amber, <jr any 
provision for the periudicai incctinp: (d* ]uiiiiaiiient 
Though such remedies fur the gieatest abuses weie in 
reality consonant to the actual iiurepcaled law of the 
land, yet, avS they implied, in the a])prehension (if the 
generality, a reti eiichnicnt of the king’s prerogative, 
they had not yet become familiar to their hopes. In 
assorting the illegality of arbitraiy detention, of eoin- 
pnlsory loans, of tonnage and poundage levied without 
consent of parliament, they stood in defence of positi\'e 
rights won by their fithers, the presciiptive inheritance 
of Englishmen. Twelve years moie of repeated aggTes- 
sions taught the Long Parliament what a few sagacious 
men might perhaps have alieady suspected, that they 
must recover more of their ancient constitution from 
oblivion, that they must sustain its partial weakness by 
now securities, that, in order to render the existence of 
monarchy compatible wdth that of freedom, they must 
not only strip it of all it had usurped, but of something 
that was its own. 


of particular peisous, not fit for the reve- great comts upon those extraordinary 
rence due to his majesty,” yet he “does occasions; and whoever considers the acts 
not know any formed act of either house of power and injustice m the intervals of 
(for neithei the remonstrance nor votes parliament will not he much scandalized 
of the last day were such) that was not at the warmth and vivacity of those 
agreeable to the wisdom and justice of meetings " Vol i. p 8 edit. 1826 
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